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PUBLISHER'S NOTE.

This book removes a longfelt want. The Jainas
are a very important, rich and influential community.
Many and costly are the cases which they have to
fightin Law Courts. Baut from the lowest Munsiff's
Court in India to the most august Judicial Committee
of the Privy Council at Whitchall—all the Courts
are hampered by the lack of a book which should
give the ancient and authoritative law texts of the im-
portant Jaina people. The absence of a Jaina Law
book -has had curious results. In theory, some queer
and absurd propositions of Law and History have
crept into the law books and law reports, c.g., that
the Jainas are Hindu dissenters and that they have
no law of their own, etc. In practice, pure havoc
has been played with Jaina rights and customs. Both
these have been the playthings of chance, arbitrary
findings and ignorant misrepresentations, alke from -
high and low. Mr. Justice Jaini in this book makes
an carnest effort to set right all these matters.
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We publish this book in all confidence that it
will be of invaluable help to all students of Law and
History and also a boon to the legal practitioners and
the litigant public, whose rights have anything to do
with Jaina Law.

As appendix B to this Book we are publishing
Full Text of the judgment in a Jaina case given by
the Original Side of the High Court of Judicature at
Indore. We firmly believe this will greatly enhance
the value of this Book.

ARRAH : D. P. Jain.
November 15, 191]6.



PREFACE.

JAINA LAW,.

. As an individual’s life is many-sided, so that of an
aggregate of individuals has many aspects. The life
of a nation or a community has its physical, material,
moral and spiritual sides. Law is an essential
constituent of the whole life of a community. Law
being based on the most primary human instincts
and being always a child of necessity, is a very sure
. index of the condition of the community. On one
side, Law looks upon the material affairs of a people ;
on the other, it is linked with the most common moral
maxims which govern its corporate existence. The
Jainas, if they are not now, have been a united
body of men and women, at least in the Past. They
had a law of their own. It is not altogether lost.
It is buried in the mass of our literature and tradi-
tions ; but it is there all right. Our basic differences
from our neighbours made it compulsory that we
should evolve a system of jurisprudence, which
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should be in cordial harmony with the essential theo-
logical and moral teachings of Jainism. Our law
grew out of this inner necessity of our corporate life.
No doubt, in many things our legal system will take
its color from the legal notions of our neighbours ;
even as in dress and many external things, we uncon-
sciously imitate our neighbours. But the spirit of our
Law remained as distinct from that of the Laws of
Brahmans and others, as Jainism is different from the
religion of the Vedas, Upanishadas and Puranas.
Well, in accordance with the conclusions of Montes-
quien, our climatic circumstances being the same,
Jaina jurisprudence would run on lines similar to
those of Hindu jurisprudence. But the fundamental
divergence between Hindu and Jaina theology would
work out most important differences in the principles
and details of the two systems. Does not our belief or
disbelief in a God, in a Creator of the Universe, in
Souls, etc., affect most materially the rules that regulate
our affairs in the family, in society, and in the world at
large ? All the departments of Law—Family Law,
Law of Property, Law of Succession, Law of Obliga-
tions and Procedure—are affected by any peculiar
views that are accepted by the law-givers or by the
people who are governed by these laws.

Two great principles of Jainism may roughly be
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long drawn-out litigation 1s as uncertain as the
awards of the invisible Fortune. This is in more
or less ordinary cases. But when a plamntiff or
defendant has to prove a general or special usage,
the difficulties grow a thousand-fold. So arduous
the task becomes that it is certainly beyond the
power of poor men. Therefore, unless the parties
are rich, a poor Jaina’s rights, in accordance with
well-known Jaina customs, which differ from Hindu
law, are sure to remain unenforced. The custom also
loses its force year after year, till time kills it in the
end. Such a state of affairs must be a matter of regret
to any community. To an ancient and important com-
munity like that of the Jainas, it is intolerable. Jainas
all over India keenly feel this implied insult to their
religion and philosophy, and injury to their material
and moral interests. Some one had to start an ameli-
oration of this condition of affairs. | have made a
beginning by presenting to the public a bare transla-
ton of one of the most authoritative Jaina Law
Books. A world of work yet awaits doing at the
hands of Jaina Pandits and Lawyers. Other unavoid-
able and multifarious engagements prevented my
considering the Jaina Law Text in the spirit of a com-
mentator, but being persuaded chiefly by the wishes
of my friend, Kumar Devendra Prasad of Arrah,
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I overcame my hesitation to allow the Bhadra-
bahu Samhita to appear just now. However, I am
confident that, even in its present form, the book will
remove a real want and be of usc to people interested
in the study or application of Jaina Law. I am aware
of four most important works of Jaina Law : Bhadra-
bahu Samkita, Arhanniti, Oardhamana Niti,
Indranandi Samhita. The first is translated here.
The texts of the sccond and the third are available
in print.  The text of the fourth, 1 have obtained

through the kindness of Pandit Fatch Chandji of
Delhi which is printed here as Appendix A.

J. L. JAINI,
Hicx Courr :
Indore, N ovember, 1916.
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BHADRABAHU-SAM

OR

THE JAINA LAW OF INHERITANCE
AND PARTITION.
—_—

INTRODUCTORY.

Before proceeding to the text and translation of
Bladrabihu-Samhitd, a few words by way of intro-
duction will not be out of place.

Everything that is authoritative in Jaina teach-
Dato and sonrces 10888 and scriptures isultimately due

of the book. to Lord Mahavira, the last Jaina
Tirthahkara, who {lourished in the sixth century
B.C,, in Bihiar. After having practised austerities
and preached, for a number of years, the way to
conquer pain and matter, and attain liberation and
beautitude, he attained Nirvina in 527 B.C., at
Pivipuri, near Bebar, in the modern province of
Bihdr and Orissié. His teachings, however, have
not reached us in their perfect condition and direct-
ly. Lord MahAvira himself, though omniscient and
master of all learning, did not write or even com-
pose anything himself. The Unspeakable Whole
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Truth simply issued from him as an illuminating
vibration and broke forth in enlightenment and
peace, for the benefit of all around him, according
to their individual needs, ambitions and capacity,
of the mind and of the soul.

On the Lord’s ascension to Nirvéna (final libera-
tion), the great glory descended on the shoulders
of his great disciples, the Ganadharas. Of these,
only three attained omniscience. But these also
did not write anything. It may be noted that the
art of writing had been known to Indians for a few
centuries before the Nirvéna of Lord Mah&vira. The
Buddha also: had about this time impressed the
world with his new solution of the world's old
doubts and difficulties ; but the art of writing was
only a novel curiosity not yet employed in many
things. After the three Ganadharas, the last of
whom died in 465 B.0., the Jaina tradition was in
the keeping of the highly trained memories of five
Srutakevalins, who account for one century among
themselves, ¢.e., down to 365 B.C. Then, for 521
years, ¢.e., down to 156 A.D., the Jaina tradition
passed through the heads of a series of teachers,
each of whom was less competent as to the matfer
and memory of it than his predecessor.* It may

*For more details, see the present Translator's Outlines of
Jainiam (Cambridge University Press, 1916) and Tattvarthasutra H
and the Indian Antiquary,
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be said that the Ganadharas had arranged the body
{ the Jaina teaching in 12 parts, called the Tiwelve
Anhgas, the Twelfth Ahga being sub-divided into
(1) 14 PArvas, (2) Parikramas, (3) Sitra, (4) Pratha-
minuyoga and (5) Chilikas. The main course of
their scriptural history is admitted by all Jainas; but
there is a slight difference between the Svetimbara
and Digambara Jainas. The Svetimbaras say that
the Sacred Books were reduced to writing in 454
A.D. at the Council of Vallabhi, near Bhdvanagar,
under Devarddhigana ; whereas the Digambaras put
this date after 49 Vikrama Samvat or S B.C. But the
distinction is immaterial for our present purposes.
The original book, of which the Bhadrabdhu
Samhita forms a chapter, is the Upédsakdhydyana
Arga, one of the twelve Angas referred to above.
This Anga, like most Jaina ancient hooks, is
unavailable. But Bhadrabihu, according to Jaina
.tradition, was a contemporary of Chandragupta, of
whom he was the revered preceptor also.* Thus
Bhadrabihu, the author or compiler of these Slokas,
flourished about 340 B.C., at least ahout 365 B.C.
(He was the last of the Srutakevalins). The tradi-
tion of the Jaina Lord, as given in the following

* 0f, the historical evidonees given in the Iindi Magazine
Jaina 8iddhdnta Bhdskara, published by Devakumar's Central
Jaina Oriental Library of Arral, Vol, T,, No, 1, for July to Sep-
tember, 1912, pages 11 and following.
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book must, therefore, be almost as old as Lord
Mahavira himself, and therefore not only of
very hoary antiquity, but also of unparalleled
authority.
The author of the book, Bhadrabshu Svémi, is
The author of the & figure that towers high and
book. heroic in the dim darkness of Jaina
history. He flourished about 365 B.C.—162 years
after Lord Mahévira’s Nirvipa. Chandragupta
dreamt 16 dreams, the last one being a dreadful
serpent with 12 hoods. On being referred to his
spiritual guru, Bhadrab4hu, it was interpreted into
a dire famine of 12 years. These famines were not
quite unknown to the neighbourhood of Pataliputra
(modern Patnf), the capital of the great Mauryan
Empire.* Sometime after this, Bhadrabdhu went
to beg alms in the city, but a child was erying so
lustily that he did not get a hearing even after 12
calls. Reading in this the sure advent of the
famine, and fearing that it would be impossible for
Jaina ascetics to live in accordance with the serip-
tures, Bhadrab&hu started for the South of India,
with a large number of his ascetic-disciples.
Chandragupta also, being repelled by the sinful
world, made his kingdom over to his son, Simhasena,
alius Bindusira, became a Jaina ascetic under the

* Sco Buddhist India, by T. W. Rhys Davids, 1903 (London :
. T. Fisher Unwin), pp. 49-50.
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name of Prabh& Chandra, and accompanied Bhadra-
bshu. Near a beautiful hill, Kata-vapra, in North-
ern Carnatic, Bhadrahfhu felt that his end was
near. Therefore he sent his disciples on to further
south, to the countries Chold and Péindya, and
himself stayed on there with Chandragupta Muni,
who served his guru in a most devoted fashion, till
the end came and the last ceremonies were per-
formed. Iven after this, Chandragupta remained
devoted to the memory of the guru and constantly
worshipped his foot-impressions in that spiritual
retirement from the world.”
The book consists of 12,000 Slokas. Its copy is
The object ofthe Preserved in Jhilarfpitana. Ihave
book. translated only the chapters on In-
heritance and Partition. The book is written to
determine quarrels among members of the same
family. Quarrels lead to passionate and hostile
feelings, and Jainism aims at the suppression and
eradication of these, chiefly of Anger, Pride, Deceit
and Greed (Krodha, Mdna, Mdya, Lobhé), as they
imprison the soul in matter and retard its evolution
on to freedom and liberation from mundane misery.
'(See Slokas 3 and 116 below).
A few general characteristics of Jaina Law, as
‘General charae- J2id down in the Semhitd, may be
teristics, noted here.

* This is also from the Bhdskura, loc. cit.
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I

Law and wmorality and religion are still mixed
up. This is a feature common to all systems of
Jaw in their earliest stages. It has been observed
that the point of view of a ‘ jus quod populus sibi
ipse constituit’ is still quite foreign to the pri-
mitive law of the Aryan nations (the dharma of the
Indians, the themis of the Greeks, the fas of the
Romans), their laws are closely interwoven with
their religion and their moral code, they are bound
up with the belief in the gods, which belongs to
the Aryan gentes, the belief, namely, that the
gods shield what is right and punish what
is wrong.” [Leist, Altarisches Jus Gentium (1889)
Pp- 3, 4]. Sir William Anson also notes of a State
in its early stages: ‘‘ In proportion as its power is
weak, its sphere is wide ; religious observance and
moral action, as well as the maintenence of order
and the performance of promises, are its concern.
The laws of the people of Israel cover every depart-
ment of life, diet, cleanliness, domestic relations,
religious observances and many rules of general
conduct which are observed in more highly organ-
ised communities as matters of habitual morality.”
[Law and Custom of the Constitution, Part I, Parlia-
ment, Third Edition, at p. 4]. So Walter Bagehot, in
Physies and Politics (pp. 25-26): “ In early times
the guantity of government is much more important



INHERITANCE AND PARTITION. 7

than its quality. The primary condition is the
identity—not the union, but the sameness—of what
we now call Church and State.”

So in the Samhitd we notice that domestic peace
is a result of meritorious Karmas (Sloka 2), and
domestic discord is due to decline of meritorious
Karmas (Sloka 3). The brothers are enjoined o
live separately for the increase of dharma (Slokas
11-12-13): here one may notice 2 sly half-an-eye to
the interests of the many disciples of the great
Bhadrabdhu, The gods of the well-populated Jaina
pantheon also are kept fairly busy, for the man who
takes back a gift is sent to hell (Sloka 66). The
son’s widow should serve her mother-in-law (Sloka
75), a rather heavy duty when one takes into account
the mother’s treatment of the son’s wife as an ever-
growing sharer in the son’s affection and attentions.
The favourite béle-noire of Jainism, Deceit, is pun-
ished with forfeiture (Sloka 105). The ceremonies
of adoption are semi-religious (Sloka 43),

1L

There is a kind of patria potestas, but not of the
rigid Roman type, with its relentless jus vitae necis-
que (the power of life and death). Iven the patric
potestas was very much modified by an injunction
to apply sweet persuasion or to appeal tothe family
council and the public officials rather than take
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the law into one’s own hands (Slokas 50-2). We see
the gradual rise of the idea of Kant: Freedom and
Personality are by birth. Parents cannot make
children, hecause they are persons endowed with
freedom, and cannot be things. Parents have only
possession of children, not property in them. [Kant:
Philogophy of Luw. English translation by Hastie.]

Yet the son is considered to be his parents’ pro-
perty, it would seem, not exclusively or mainly the
father’s (Slokas 39, 40, 42, 43.) The giver and
the taker and the wives of both take part in the
giving and taking of a hoy in adoption. The in-
terests of an adopted boy are well-guarded. And
there is a curious provision in Sloka 92 (giving the
adopted son a fourth part on a partition, on the
hirth of natural son, to his adoptive father) reminis-
cent of the Quarta Antonina of Roman Law, though
this latter refers to adrogation and not to adoption,
and to unjust emancipation and not to the birth of
a subsequent child to the adopter [Institutes of
Justinian, Book I, Title 11, para. 3.}

II1.
No testamentary power is recognised.
IV,

A feature of great importance and at once giving

a very great antiquity to the Samhitd is the recog-
. nition of Intermarriages. The varna-system, as
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distinguished from the caste-system, is recognised.
The varna-system approaches the well-known class-
system of modern Iluropean societies more than the
caste system. The varpa-system is elastic and would
seem to be based on occupation more than on birth.
Jaina Brihmans, Ksatriyas and Vaigyas are recog-
nised, and, in fact, they are found even .to-day in
Southern India. These Brihmans, etc., would
probably make up the varnas, Brihman, ete., with
the Hindus of the corresponding class. The caste-
system is more identified with prohibitions as to
interdining, etc., etc., and is certainly a later
evolution or degeneration of the varna-system.

V.

In procedure, a curious thing is noticeable. A
widow, who has been cheated by a dishonest servant,
e.g., must ask for reparation in a gentle way (Sloka
69). And then also the king is hardly to punish
the cheat : the poor widow is to dismiss the rogue
with the consent of the king’s officers. (Sloka 70.)

VI

A woman has a high, though naturally a subor-
dinate, position in the family. In all important
juristic acts she is the necessary co-actor with the
husband, e.g., in matters of adoption Slokas 39, 40,
42, 43.) She succeeds to the husband’s property
in preference to his mother (Sloka 74). She has
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her Stridhana (Slokas 83 to 87), which, on no account,
can be taken by anyone (Sloka 88). In the matter
of adoption, her powers are co-extensive with those
of the husband alive (Slokas 39, 40, 42, 43) or dead
(Sloka 73). As a widow, when the son dies in his
parents’ lifetime, her position is not intolerable; and,
considering the conception of a woman’s position
even .under the Roman Law, the restrictions are
really mild (Slokas 111-115).

Only in one place the modern champion of
woman’s rights may shrink back aghast, in Sloka
13, wheére, in illustrating moveable property, the
ascetic Bhadrabfihu gives “ silver, gold, ornaments,
clothes, cattle, women, etc.” But in the bad, old
days, slavery in some form or other did exist, and
the “ women ” meant are most likely servants and
ddsts attached to the house.

Before I have done with the introductory re-
marks, a dictum acted upon by all the courts of law
may be considered. T mean the dictum that Jainas
are primd facie governed by Hindu Law. To a
certain extent the tacit assumption underlying this
doctrine is that Jainas form a part of the non-
descript agglomeration of families and races and
fragments of families and races who have been born
or domiciled in India during many millenniums of
history, and that at some point of time or other, the
Jainas, like a ripe but rebellious fruit, fell away and
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detached themselves from the original stock. This
is the judicial shibboleth met with in the Law
Reports and acted upon as the surest touchstone of
justice where Jaina rights are concerned.

For ages schoolboys have been taught : “ Jainism
is a compromise between Hinduism and Buddhism.”
Thus, by implication, Jainism would be subsequent
to both. Even learned text-writers have fallen into
and repeated the error. I.q., Golip Chaudra Sar-
kir Séstri, in Hindu Law of Adoption (T.L.L. for
1888) Ldition 1891, at p.452. The same author
repeats that Jainas may be called Hindu dissenters,
that Jaina Yatis are Digambaras who {follow
Mghévira, and Svetimbaras who follow Pargvanith ;
and that Jainism originated in the N.-W.P.

But all these statements are entirely wrong.
Jainism is not-a compromise between Hinduism and
Buddhism. 1t is far otherwise. Dr. Thomas (quo-
ted in J. H. Nelson's Scientifiec Study of Hindu Law,
1881, at pages 91-2) is making a statement along
the lines of history and Jaina tradition. The learn-
ed Doctor holds Buddhism to be an off-shoot of
Jainism, and proceeds: “It is suflicient to observe
that the history of the Jaina religion, when con-
structed, must be of prime importance to the student
of Hindu Law, because it will show beyond all
possibility of doubt that Jainists are not Hindus
and cannot legally be subjected to the Hindu
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(z.e., Sanskrit) Law.” (The italics are mine).
Thanks to the labours of Orientalists like Dr. H.
Jacobi, Dr. R. Hoernle, Prof. Guérinot, Dr. Barnett,
Dr. L. Suali, Drs. Burgess and Bthler, Dr. Johannes
Hoertel and others, the historicity of Lord Mahivira
and PAradvanfith and the independent and ancient
origin and growth of Jainism are thoroughly estab-
lished, and it is not necessary to attack the dead
theory of the ‘ compromise ” now.*

As to Jainas being Hindu dissenters, and, there-
fore, governable by Hindu Law, we are not told the
date of this secession. But History recognises that
Lord Mah#vira was till 527 B C.; that Lord Mahé-
vira was preceded by Lord Pardvanfith, who was
born in 876 B.C. and attained liberation in 776 B.C.
Jaina tradition, too, says the same. Jainism then
claims that there were 22 more Tirthankaras before
Pardvanath, the one immediately preceding him
being Neminfith in Gujrit, near Mount Girnfr, in
Janigadh. Lord Neminiith was a contemporary
of Krisna and Arjuna,} the heroes of Mahabhérata.
The date of the Mahfbhdrata is given at the lowest
count at about 1200 B. C. Therefore, Lord Nemi-

*Seo the translator’s Outlines of Jainism on the antiquity
of Jainism.

{Some Hindu astrologers caleulate from astronomieal Qate
that Krishna was born in 8,200 B.0. This would make the age
of Neminath about 5,000 years. See Bhaguvad Gita by M.W.
Burwny,
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nath must be about that time at the latest. Not
insisting upon the Jaina tradition in its entirety at
present (and it must be said in passing that there is
nothing to discredit it as a maitter of necessity),
the 21 Tirthahkaras before Lord Neminath must
have covered at least a few millenniums; and, perhaps
according to the claim advanced by Mr. B. G. Tilak
in OQur Arctic Home inthe Vedas, the first Lord of the
Jainas may be found in the then Arctics about 8000
to 10000 B.C.! Where did, then, the secession
take place? Where and when the Jainas one
morning rose up and dissented from the Hindus ?
The fact is that the Risabha of the Yajur Veda
(see references in the Jaina Gazette, Vol. 111, No. 5
for August 1906) and of the Hindu Bhdgvat (Skan-
dha 2, Adhyaya 7) is, as is there admitted, the real
founder of Jainism, and Jainism certainly has a
longer history than is consistent with its being a
creed of dissenters from Hinduism.

The inter-relation between Svetdmbarss and
Digambaras is again needlessly misunderstood. It
is said the former yatis follow Lord Pérdvanith and
the latter Lord Mahavira. Even a child, with the
most superficial acquaintance with modern Jainas
anywhere, would perceive the absurdity of this.
The distinction is not between yatis or ascetics only.
It is wider. All the Jainas—monks and laymen—
are cither Digambara or Svetambéra. And both
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follow Lord Pérévanith and Lord Mahdvira. Both
derive their common creed—98 per cent. of the
doctrine is identical in the two sects—from Lord
Mahévira. The distinction is due toa few minor
differences * in the mode of worship, in images, ete.

Jainism originated in the N.-W. Provinces!
This is a very misleading half-truth. It casts doubt
on the historicity of Lord Mahavira, who admittedly
flourished and attained liberation in Bihar. The
truth is that Jainism did originate, in this cycle of
time, under Lord Risabha or Adinéth, who lived and
taught people the arts of defending themselves
against wild beasts, and of agriculture, ete., untold
years ago, in Ajodhyé, in what was the “ N.-W. Pro-
vinces ”’ in 1891 and is now the *“ United Provinces
of Agra and Oudh.” But Jainism in its modern
form takes its vise in the life and teachings of Lord
Mahavira, who was the last of the Tirthahkaras and
who was born at Vaisali in 599 B. C., and attained
Nirvana at Pavapuri in 527 B. C.

The doctrine of a Hindu origin for Jainism and
the Jainas is thus with no historical support what-
soever. Hasty assumptions in the teeth of all the
sacred and secular traditions of the Jainas account
for this accumulated error. Yet it is not without a
struggle that the doctrine established itself in courts

*84 of these differences are given in the Jaing Gazette,
Volume IX, Nos. 6 to 9 for June to September, 1918,
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of law. Iven in the earliest text-books a sort of
note of warning against the error is sounded. A
crude statement is made in an old book, Lord's Dis-
play, 1630, Jaina priests of Surat are considered

“a part of the Brahman hody, though Sudras by caste.

In other words, they are non-Brahmanic Brahmans.
TWhat this means is already explained above (page
9. J. H. Nelson and Dr. Thomas have been men-
tioned already. Steele, in his Hindoo Castes, says:
Jainas have hooks of their own.

In 1781, the British Parliament, with reference
to the Supreme Court at Calcutta provided that
**inheritance and succession to lands, rents and
goods, and all matters of contract and dealing
between parties, shall be determined in the case of
Mahomedans by the laws and usages of AMahome-
dans, and in the case of Gentus by the laws and
usages of Gentus, and when only one of the parties
shall be a Mahomedan or Gentu, by the laws and
usages of the defendant” (Statute 21, Geor ge I, c.
70, section 17).

Sir William Jones, writing on 19th March, 1788,
says :—

“ Nothing could be more obviously just than to
determine private contests according to those laws,
which the parties themselves had ever considered
as the rules of their conduct and engagements in
civil life. Nor could anything be wiser than, by a



16 THE JAINA LAW

legislative act to assure the Hindu and Musalman

subjects of Great Britain that the private laws,

which they severally hold sacred and a violation of
which they would have thought the most grievous
oppression, should not be superseded by a new

system, of which they could have no knowledge and

which they must have considered as imposed on

them by a spirit of rigor and intolerance” [Quoted

in preface to Digest of Hindu Law by Colebrooke

(17 December 1796, Mirzapur), p. v-vi].

The Statute 21, G. III, ¢. 70, laid down for the
Qalcutta Courts that the law applicable should be
the law of the parties or that of the defendant. For
Madras and Bombay similar rules were made (37
G. TII, c. 142). By an elementary principle of
analogy, in the spirit of Sir William Jones’s dietum,
a similar provision would apply to Jainas. Indeed,’
no such express enactment is passed by the Govern-
ment, but the Courts tacitly recognise the justice of °
this. Their difficulty has always been to discover
the Jaina Law. And as none was forthcoming, the
conclusion was irresistible that it was non-existent.
Two causes fed this error. One was the pious
horror (not yet quite defunct) of the Jainas at their
books being handled or read by non-Jainas. The
other was the self-seeking propensity of human
nature. It is almost always in the interests of one
. Party to a litigation to assert that he is hound by
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Hindu Lar, although a Jaina, as it is for the other
party to own the binding authority of the law and
custom of the Jainas.

The life of the error would have extra protection
from a kind of mimiery in social matters : the Jainas,
and at least Agarvila Hindu Vaisnavas, bave a com-
mon descent,common customs, of course inter-dining
and cven frequent inter-marriages. The ladies fairly
often worship both the Hindu and Jaina Gods, and
a sort of practical compromise is effected in every
life. Now the Agarvila Vaishnavas are undoubtedly
governed by Hindu Law; and the error of con-
cluding from this that the Agarvila Jainas are also
similarly governed, would not be quite patent on
the face of it.

But in almost every important Jaina case that
has been contested, the claims of Jaina law and cus-
tom as overriding the rules of Hindu Law have been
advanced and more or less considered. A hurried
glance at the case-law will not be without interest.

An old case is Gobinda Nath Roy v. Gulab Chand
(1833), 5 Sel. Rep., S. D. A., Cal. 276. Here Jaina
law triumphed. It was held that a Jaina widow
could adopt a son, without the sanction of her hus-
band. This was a Murshidabad case, and the deci-
sion was apparently based upon the Vyavasthd of
the Pandits who said: “ According to Jain Shastras

‘a sonless widow may adopt a son, just as may
2
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her husband, for the performance of rites. The
sanction of her husband or the direction of the yatis
or priests is not essential.”” Another question was
raised (but left undecided) as to the widow’s right
under the Jaina Law to alienate or give away her
property after the adoption. The claim of Jaina
Law was asserted and upheld in this case.

In 1863, a case was fought in Shahabad (Bibar),
sub momine Chandan Koer v. Padmanath Koer.
In this, a Jaina joint brother succeeded by survivor-
ship to his brother. The widow of the deceased
brother claimed to succeed by Jaina custom. The
case was compromised. But the point is that the
existence and the authority of Jaina Law as distinct
from Hindu Law were asserted.

In Mahabeer Pershad v. Musammat Kundun Koer
© (29 June 1867), 8 W. R. 116, it was laid down that
the Jainas are governed by the Hindu Law of in-
heritance applicable in that part of the country
in which the property is situate. We submit, with
all deference, that this decision involves a two-fold
error. It deprives Jainas of a right to be governed
by their own law. And it makes their position
worse than that of Hindus. Thus, a Mitakshara
Hindu of Benares, acquiring land in Bengal would
be governed by the Mitakshara Law; whereas
under the decision in 8 W, R. 116, a Jaina from
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Benares in the same circumstances would come
under the Dayabhiga of Jimutavihana,

Jn 1873 there was a case of Marwari Jainas
of Ahmednagar—Bhagwan Das Tejmal v. Rajmal,
10 B. H. C. R. 241. A wman died, leaving a widow.
The widow also died. Then the relations and
panches claimed to adopt a son to the man. It
was held that the custom was not proved. “ When
amongst Hindus (and Jains are Hindu dissenters)
some custom different from the normal Hindu Law
and usage of the country in which the property
is located and the parties reside, is alleged to exist,
the burden of establishing its antiquity and invari-
ability is placed on the party averring its existence,
and it should be proved by clear and unambigu-
ous evidence above suspicion.”

In 1878, in Sheo Sing Rai v. Dakho, 1 A. 688, a
Meerut case, o sonless Jaina widow was held to
take “an absolute interest at least in the self-
acquired property of her hushand ;" also to adopt,
without the permission of the husband or his kine-
men. It was held that she could validly adopt a
daughter’s son. This was certainly a triumph of
Jaina Law; but, on the ground of special custom,
proved by evidence of the community. The follow-
ing may be noticed, however.

The High Court say, at p. 700 :—* The Jainas
have no written law of inberitance. Their law
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on the subject can be ascertained only by investi-
gating the customs which prevail among them.”
In the Privy Couneil, Sir Montague E. Smith said :
The Courts would not deny “to the large and
wealthy communities existing among the Jainas,
the privilege of heing governed by their own
peculiar laws and customs, when these laws and
customs were, by sufficient evidence capable of
being ascertained and defined ; and were not open
to objection on grounds of public policy or other-
wise.”

In the same year, in Chotay Lal v. Chunnoo Lal,
4 C. 744, the question was whether a Jaina daughter
took a limited estate, like a Hindu widow, or an
absolute estate. It was held that, in the absence
of proof of special custom, varying the ordinary
Hindu Law of Inheritance, that law must be applied
to Jainas. At p. 761 Sir M. E. Smith says:
‘ Neither side appears to have gone into evidence
as to the custom of the Jainas, or to show that the
rule of inheritance amongst the sect of Jainas...
was different from the ordinary law.” The impli-
cation is that the Jaina Law, if any, would have
been applicable if it were known, but none was
produced in the particular case.

In 1879, in a case, Bimal Das v. Shikhar Chand
(unreported), a Jaina custom was set up by which
a husband claimed to succeed to the wife in pro-
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perty inherited by her from her father. It was
held that the custom was not proved.

In 1880, in Bachebi v. Makhan, 3 A 55, a custom
was set up that a Jaina widow could make a gift of
her husband’s property. The custom was held
not proved. The case was from Mainpuri, and the
parties were Bindala Jainas, who are found in
Mainpuri, Etah and Farrukhabad distriets. The
property was ancesiral, and thus the decision was
not against Sheo Singh Ras v. Dakho, 1 A. G8S.

In 1886, Laklmi Chand v. Gatto Bai, 8 A. 319,
laid down that a Jaina widow can make a second
adoption to her husband after the death of the first
adopted boy. It was an Aligarh case, and, again,
bhased on special custom and not on Jaina Law.

Tn 1889, Manik Chand Golecha v. Jagat Seltani
Pran Eumari Bibt and others,17 C. 518, the custom of
adopting, without the husband’s permission. among
Jaina Oswala widows, was held to be tribal, as it pre-
vailed in Jaipur, Jodhpur, ete., not only among Jaina,
but Vaisnava widows also. A curious remark is made
at p. 526: “It has been proved in this case that
the Saraogis are merely a sect of the Jains.”
Perhaps it was not known to the Court that Saraogi
is only a corruption of Srdvaka, a Jaina layman.

It was held also that change from Jainism to

Hinduism did not affect & Jaina’s personal rights
ar status.
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In 1892, in Peria Ammaniv. Krishna Samz, 16 M.
182, a Jaina widow of Tanjore was held not to
have proved her power to adopt without her hus-
band’s permission. Best, J., said: “ The parties
to the suit were natives of Southern India, whose
ancestors were converted to Jainism,” and on this
ground the case was distinguished from Rithcurn
Lalla v. Soojun Mull Lallah, 9 Mad. Jur.21. The
same Judge held: “If a Jaina widow succeeds

"to her husband’s property absolutely and has the
right to dispose of it as she likes, the adoption of
a son to herself, who may succeed to such pro-
perty, would be valid.”

In 1894, in Shimbhu Nath v. Gyan Chand, 16 A.
379 (a2 Saharanpur case), it was leld that an
Agarvala Jaina widow could alienate her husband’s
nop-ancestral property, but that she had no such
power over ancestral property.

In 1897, in Mandit Koer v. Phool Chand, 2
C.W.N. 154 (a Barh case), a custom for a Jaina
sonless widow to take absolute interest in her
husband’s property was leld not to be proved.

In 1899, in Harnabh Pershad v. Mandil Das, 27
C. 379, the homogeneity of the Jainas was recog-
nised by holding that Jaina customs of one place
were relevant as evidence of the existence of the
same custom amongst Jainas of other places. It
was rightly held that “Jaina” meant *Saraogi.”
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Held also that a Jaina widow can adopt without
husband’s permission; and, being childless, she
acquires an absolute right in her husband’s sepa-
rate property.

But a glaring half-truth stares one in the face
in an obiter dictum, at page 394: “It may be
conceded that their ceremonies in many respects
approximate pretty closely to those of the orthodox
Hindus, although this is not confined to Arrah
itself. The reason is pretty obvious. TheJainas
have no writien Shastras and no priests of their own.
Brahmans are called in to officiate at their ceremo-
nies, and it is only natural that they should perform
the ceremonies with which they are best acquaint-
ed.” (The italics are mine fo indicate the plausible
error).

In the same year, the Bombay High Court, in
Amabai v. Gobind, 23 B. 257, repeated the error
that Jainas are Hindu dissenters and governed by
Hindu Law.

In 1907, in Manohar Lal v. Banarsi Das, 29 A.
495, the High Court at Allahabad have again
repeated the same stereotyped error in an adoption
case from Meerut. It was not necessary for
purposes of that case, but the learned Judges

.(Stanley, C.J., and Burkitt, J.) thought fit to go
into the origin and history of the Jaina sect. One
cannot help pointing out a few of the more glaring
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mistakes. At page 497 we read : “ Founder of
Jainism was Mahdvira;” and yet the Jaina sects
are at each other’s throats for the possession of
Pareshnath Hill in Hazaribagh as being the place
of Nirvana of PArdsvanath, predecessor of Lord
Mahavira! At page 498 we are told: “ Brih-
mans were their priests,” which is misleading, with-
out adding ‘“Jaina Braéhmans only,” as in
Southern India. At page 499: Mahévira discarded
clothes, and therefore arose Swetdmbaras and
Digambaras. This is entirely wrong: the real
explanation is the famine in Northern India which
drove the great Bhadrabshu to the South and the
schism was a consequence of this. “ Ahgas and
Pdrvas are denmied by the Digambaras ™ (page
499). Of course, this tremendously ignores the
elements of the Digambara Jaina traditions. But
it must be admitted that a few correct remarks
are also made, though they are not given that
weight and consideration in the judgment which
is their due, e.g., the Jainas reject the Vedas
of the Brahmans (Sir Monier Williams); Jainas
ought to be excluded from the category of the
Hindus, (per Sir Guru Das Banerji, ex-Judge,
Calcutta High Court). Jainas cannot agree with the
following résumé of their bhistory : there were no
restrictions to begin with, then Jainas dissented
from Hindus. Then Brahmins laid down restrictive
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rules for Hlindus . . . . And Jainas are not bound
by these (p. 514 ¢t seq.) 1n this case, it was held
that a married man can be adopted by a Jaina
widorr,

In 1908, in Asharfi Koer v. Rup Chand, 30 A
107 {a Saharanpur case), the judgment, in 29 A
495, was practically bodily incorporated, and the
same Bench held that by Jaina custom a widow can
adopt a married man, that she can give a son in
adoption with Sapinda’s consent, and that a widow
can adopt without her husband’s permission. This
judgment was not upsct by the Privy Council, in
Rup Chand v. Jambu Persad, 32 A, (1910), p. 247.
The parties were Jaina Agarvilas. Iere also the
“Dissenters” view finds oxpression. Their
Lordships say at page 252: “So far as the pure
law applicable to the case was concerned there was
nothing in doubt. There was no longer any
question that by the general Hindu law applicable
to the twice-born classes, a boy could not be
adopted after his marriage, and there was no doubt
that the Agarwala Jains belonged to one of the
twice-born classes.”

So the theory that Jainas arc Hindu disseniers
or simply Hindus, has become quite established,
and the principle of stare decisis makes its
dislodgment  difficult, though by no means
impossible. What I want to impress here is this
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that in almost all the cases noted above, the parties
and the Court claimed and felt that Jainas were
not governed by Hindu Law ; but, as in ordinary
cases, where the law is silent, the Courts decide
in accordance with ‘‘ justice, egquity and good
conscience ” and the compendious phrase means
the judges’ understanding of English Law, so in
Jaina cases, Jaina Law not being non-existent but
being unexbibited in the Court, the Judges identify
the ** justice, equity and good conscience” of the
case with principles of Hindu Law. But an error,
however venerable by age, remains an error still.
And, apart from whether the Jainas should or
shall try to have justice done to their old rules
of law by having them recognised and acted upon
by courts of law, the true facts of the case must
be disclosed.

But it may well be asked : after all, what is the
practical loss to the Jainas, if they are governed by
Hindu Law ? And why should they have submitted
to it for about & ceantury, if it was really repugnant
to their inatinct and to their religious and historical
traditions ? The answer to the last question is : that
the Jainas have been ignorant and scattered so far,
and that by improved communications between the
most distant parts of India, it is only lately that
they have begun to realise their common needs,
common history and the features that unmistakeably
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distinguish their Jives and ideals from those of their
Hindu brethren ? As to the first question, it is
cnough here to remark that Jaina law diflers from
Hindu Law just where it would be expected to—
namely, in the root principles of it. The Jaina
and Hindu conceptions of the universe and of
man’s life here helow are essentially distinet, and
a body of Law, which governs the external human
conduct of a man as an individual and as a member
of an organised society, necessarily takes its color
from the religious belief and the philosophical
depth and intensity and clearness of the Theology
and Metaphysics to which the sociely subscribes.
There are four principles or bed rock pillars on
which Jainism claims to rest. The first is Ahimsd,
huart no living being on any account. The second
is: the soul’s capacity to evolve is unlimited ; in
fact, it reaches to the stage of god-hood itself. The
third is: the universe is eternal, uncreated. In
it, it is the duty of manto evolve the soul to its
highest pinnacle of power and purity; and that,
therefore, the soul iiself is responsible for the
entire pain and pleasure with which life bristles.
There is no god to create or destroy the world ; nor
to punish or forgive you. The fourth is: Dayd,
compassion—to the best of your capacity, serve
others, 7. e., help them in the onward and upward
progress of their souls.
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These four principles, hurt none (4himsd), serve
all (Dayd), Divinity of Man and Eternity of the uni-
verse,—in their inner meaning and eternal applica-
tion—constitute Truth, according to Jainism. The
principles on which Jaina rules of Law are based, are
derived from considerations which themselves are
guided by these ultimate principles of faith and
conduct. And, as being drawn from the very heart of
things in the Light of Eternity, these four may be
claimed to be the basic principles of universal juris-
prudence. Jaina Theology and Metaphysics thus do
a splendid service to Jaina Jurisprudence in giving
it the one central idea-—dharma, embodying Truth
and Duty in one—which the ideal jurist is for ever
seeking in the soul of the rules of positive law.
Starting from this clear point of view, the evolution
of Jaina law can proceed along the sure lines of
Logic. Whatever does mnot follow from or is
inconsistent with the above four doctrines, cannot
be the law of Jainas. And if the analysis of the
rules of law actually held by our courts as governing
Hindus is carried deep enough and far enough, it
would be found that at least a few principles of
these rules are irreconcileably opposed to Jaina
Law. For example, the rules relating to adoption.
A son is needed by a Hindu to save his soul from
the tortures of hell (pu#, whence the name putra,
one who saves from hell). Among Jainas, man
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alone is responsible for his actions, and once
performed, these actions (Karmas) must bear fruit,
and no one can intervene to deflect the incidence
of this fruition. Thus the object of adoption cannot
be to get a son to help one in crossing bell.
Bhadrabdbu reveris fo this aspect of sonfulness
in Slokas 7, 8 and 9, Other points may be noted
by scholars of both Hindu and Jaina systems of
Law.

Just one liberty I have taken with the English
language in translating the text. Aputra is translat-
ed as “sonless.” But there is no corresponding
simple equivalent for putri, a person having ason.
Putra is of frequent occurrence, and it is inelegant
and awkward to translate it as ‘ a person having a
son,” or “ with a son,” etc. Therelore, I propose to
translate it as “sonful.” Apart from its novelty,
nothing can be said against it. It is expressive and
short, and very convenient. We have “ sinless ” and
“sinful ;” we have * sonless,”—why not “sonful ?”
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In the world, the existence of a son is such a
source of happiness that, in the absence of a son,
one’s birth is fruitless, and a son is taken in adop-
tion by men.
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If 2 man has many brothers, and if they are
of one mind, it is due to his great punya (religious
merit). So the great Risis (ascetics) have said !
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Because of the decline in religious merit,

those many brothers for greed of wealth entertajn

hostile feelings. To remove this trouble, this
Law of Partition is undertaken.
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On the death of father and mother, all those
brothers get together the patrimony and divide
it equally among themselves. But during the life-
time of the father (the brothers take only), accord-
ing to the desire of the father.
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The eldest son alone takes the remaining pro-
perty of the father. The other brothers, looking,

upon him (the eldest son) as a father, should live,
in accordunce with his wishes.
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By the birth of the first-born son a man becomes
putré, i.e., sonful or a man having a son ; and how
many soever may be born afterwards, the ﬁrst—born
remains the head of them all.
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By the birth of the ¥ (religious, 4. e., begotten
as a duty) son (¢ ¢., the first son) the world calls a
man’s life fruitful otherwise he is called sinful.
This is very surprising.
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Men by having sons become religiously meri-
torious; and by being sonless, sinfal. In this
world, many with sons are seen in a low position
and begging for grains. And sonless T'irthankaras
(the Jaina men-gods) are found to attain the Five
CGireat Acquisitions, ® their lotus-feet are wor-
shipable by the god of gods, and they are possessed

" of insight into the three worlds.

* The panchakalydnd’s are: Human Conception (garbha),
Human Birth (janma), Austerities (tapa), Omniscience (kevala
Jidna) and Salvation (moksa).
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It is the duty of the eldest brother to protect
like a father his undivided younger brothers. And
these younger brothers also should always look
upon the eldest brother as a father.
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Although it is an effect of religious merit that
brothers should be of one mind, yet it 1s desirable
to live separately, for the increase of dharmma
(zeligion or piety). Ifor the merit arising from
feeding ascetics, from charity, ete. (on partition),
shall acerue to each brother separately, and which
merit is rewarded in the form of birth in bhoga-
bhimi (the land of enjoyment, where men do
nothing and get all they want from wishing-trees).

v Ty Rrariassg Quissgr: |
FTRYIAT Godi The: SrEaa il {8 |

* it yergAsI WigREEE: |
Feagif aeresed wmi wias o
( waEfto wo ¢ Wro e 1)
fevrermafaveed srgseds:fida @2 n
uretisfi & oA Jaw fnd T
( SR, Lo 1)
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Divided brothers live separately each with his
own family ; for religious merit is increased much
by charity, worship, etc.

agEed i s Taras sigH agn |

TR TNAT S g | wIQ U R N

The wealth (that is partitioned) is of two kinds:
&R (immoveable) and #§H (moveable). That proper-

ty which cannot go from place to place, for example,
land, etc., is called sthdvara.

FEH AR EaTaETIRn ey, |

T QR R SwiE e 2.

And that which can be taken from place to
place is jangama (moveable), e.g., silver, gold, orna-
ments, clothes, cattle, women, etc.

Rt % e AT wEt freear o
; agee 9T & RS AguR n e

Sthavard (immoveable property) is not subject
d even such a desire should not
“In this fourth part of the house,

S5 enardy sing\3semtesTEAT @t |
N T ¢ SR N L 0
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All brothers from the moveable property that
is to be partitioned should give some portion to the
eldest brother, and then divide the remainder
equally with him.

ﬁrmgmm‘lﬁgﬁﬁéman

wRTEG « TG ETEEE I RN
Cattle, etc., being equally divided should be

taken (by the brothers), according to the desire of
each one. But if some one is unable to take his
share, the others can undoubtedly appropriate it.

HGU, aﬁ; eI SN T5T: WERL: |
mmﬁm{rﬁaﬁm e n e
1f the brothers have one or more uterine sisters,

a fourth part of the share of each brother should
be collected and the girls married.

FEEG | ARSRE FrEagagarem: |

frneme aftear gd qErsRa & 1 e

The share of a married daughter in the pro-
perty of the father, in the presence of her brothers,
isnothing. Whatever the father gave her at the
time of marriage, that only belongs to her.

warg TR wrTeEn ITES: |
HIRAT TSI ot TSR 1 2 U
Their mother is also said to be entitled to an

equal share with the brothers (her sons). She is
entitled to a slightly larger share for meeting the
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ordinary social expenses (vyavahérirtha). And on
her death, all share it.

TFEHIS FEIETr Gore R et |

fERTTTEE S ST a6 gRATE I ol

Of the twin-born sons, the son that is produced
first is said to be the first-born or the eldest. And
the wise have considered him to he entitled to the
privileges of the first born at the time of partition.

Tl I AT [T WFERYSR A |

T GIRA SAT 7 FRET R 1 ]

If a daughter is born first, and a son is born
afterwards, then also the son is eldest born and
not the daughter, according to the Jaina scriptures
(jindgama).

*TTARGT Fewar o FeaeEa: |

|t aegar TRraRy: Ragerer ada 1 3] |

If 2 man has only a daughter, and other male
issue (santdna) is non-existent, that daughter and

her son become the sole owners of the wealth of her
father.

HETHTAHGTATATHATS T A7 T |
T 1 RREqE = gRRTRTE: @A N QR

In the absence of }bg aforesaid dispositions

¥ TR § T SR Arayeana |
T T TR gArrege ¥ o
(miRaNgs w2 )
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(rules), a daughter islike a son. For purposes of
partition (ddyabhdga) and oblation ceremonies
(pindaddna), the daughter’s sons are like the sons.

T § SrER GO g0 gRaT &

FEAATAN frgdEl HauT aR S| A B

The son is born as one’s own self. The dangh-
ter is like 2 son. Then, in the presence of that
daughter, like one’s own self, how can another take

the wealth ?

FRETTSSTAT AT FGHAET WRAT |

wgfrgEaeniir SRS a3y @

The mother’s property goes to the daughter,
whether she be married or unmarried. And of
the property of a sonless father, the daughter’s son
becomes the owner.

= RrdiRa SR S Pk e

AT GrEraEHEARERRa: Il % |l

In this world there is no difference between
one's daughter’s sons or a son, both of whom are

born of the same union and of the same two bodies
of a man and his wife).

FEYSA WA qegte: |

q eitawer geremiraireasaia: @gr i ge

A married daughter dying and being without
a son, her husband alone always is the owner of-
her stridhana, her property.
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T TGSt gt b ufe o

gt &g T, Raateme | kel

In the absence of these two (husband and wife),
a son, or adopted son of the family, devoted to the

father, full of merits, becomes owner of the pro-
perty of the father.

TRt e fenfia
TSI ATt T8 T 1R
The sons born of a Brahman, Ksatriya, or

Vaidya girl married to a Brahman, have their shares
thus laid down by the wise.

fraest St o1 Taad dvas e |
firTea g o TR S oA WRol
Of the father’s immoveable and moveable pro-

perty, and cattle, etc., ten equal shares have to be
made. Kach brother should take thus:

g s afraga: 1

F W Qs gEnSE i Rt 1R

Four shares should be taken by the sons of the
Brahman mother; three by that of the Ksatriya,

two by that of the Vaifya mother; and one should
be given for religious purposes.

T, qreTgTenty: TR i |
a frfeen a1 gETigwReETT 1230

The male and female-servants (or slaves) in the
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house should be maintained by the younger bro-
ther, or all brothers united should make arrange-
ment for food and clothes for them.

AT TAORISEATT ST |

TR FEN: Ragaigsin 133

Sons by a Ksatriya father, born of a wife of
the same varua (z.c.,, a Ksatriya woman) get one-
half of the father’s property, and the sons of a
Vaidya wife get one-fourth of the same. The sons
of a Sudra wife take only what the father has given
them, as clothes, etc.

Sraea [ weraie: et Taea: |
WEgSsTrErE gy ey Gl v

The sons of a Vaidya father by a wife of the
same varna (i.e., a Vaifya wife) become owners of
all his property. His sons by a Sudra wife are
entitled only to food and clothes. This is the rule
of (inheritance among) the three varnas (Brahman,
Ksatriya and Vaidya).

FEEARETOSE TR 3T SRR T |

FATRRIRE: @ TAYT AR 13U

The sons of a Sudra father by a Sudra wife,

whether they are one, two or more, or even a hun-
dred, become owners of equal shares.

o Rerargat g A |
a7 g & & g g SR 1Rk
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If, of brothers born of the same father, one has
a son, all the brothers are considered to be sonful
(with a son), because of that son. So it is said
by the wise.

FEANTAEIEY ST ATmegad |

A7 iU At gEaS: SIET g 1R

If of a man’s many wives, one becomes the
mother of a son, all his wives are considered to be
sonful with (a son), because of that son. So it is
said by the wise.

arat TA ST EERga i )

TR AR SerdwEn TREAT 3

All these wives dying, that son undoubtedly
takes the property of them all. When even one
sister (of his mother, i.e., her co-wives) does not
remain, the son of that (mother) takes the property
of the husband.

PR sat Raat oelt § guw: ga )

Qrselcw & s At st wrEy waw

Not having a son of their bodies, the parents
should take a son in adoption. For the adopted
son also, like & son of the body, serves the parents
affectionately.

TG AW S AN THACTITR |

9q aeAgREE: ety S EFTH 8o}

A sonless man or woman takes a son in adop-
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tion. Tirst, they take a writing before witnesses
(sasaksi) from the mother and father of the son
(to be taken in adoption).

S EIECIERIRICE R ol O

RICRIET TREIEd ARERRAT 18t

FRAYAVE AR FThaEn: |

TREFEMAT AGaTRIH, 8RN

Having the writing attested by one’s relations
and people of brotherhood ; having it sealed by the
King’s officers with the royal seal; they invite
the men and women of their family and have
music, dancing and singing, along with auspicious
introductory prayer.

FREIEARFHA Fara AR |

gagwi wieh T Rmist T TN

In a Jaina temple they perform the auspicious
ceremony of dvdrédhghdiana (opening the door)
and other good deeds (charity, etc.); and place a
pitcher of ghee and svdstika, and instal the guru
(preceptor) hefore the image of the god.

Tttt g =g At |
AT qa’iwenqa aﬂmﬁm el
EIE FegRG ARG S TATGHIRTED |
T SIS § Sawdrat ake nsan

Having given head-cloth and waist-cloth (utfa-
rya and adho bastra) (for use in worship) in the
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temple and having tinkled the sacred bell, they
return to their home and give betel-leaves and
sreephala (the bilva fruit), ete., previously sprinkled
with saffron, to men and women and to servants.
Having feasted all, they perform the birth cere-
mony.

weatniRiid goe hwat

ghiElraglte gar w@kaar R wes

The father of the boy should accept and keep
the diadems (literally, “crown,” mukuta, but
here “cap”), sreephala, etc., and one, two, three

or four coins (mudrd) brought by the brotherhood
and others.

ARG g AGTRT T |
TACHRET SAQsT GSEART FAd 1ol

When giving and taking has taken place accord-
ing to these rites and ceremonies, then the boy
is said to be the son of this man (the adoptive
father).

AT TRIFAEEIRY SaTany, |
seiifer REmEEg Ry T wea

And it is then alone that in works of estate and
trade the son gets recognition, and becomes entitled
to land, villages and other things.

@Wammamm
TEERR T S IR Rl wmaniwen
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And then he (the adopted son) obtains owner-
ship and respect in the world, on this samsakdre
(the Dbirth ceremony being performed), and the
mother and father are considered to be sonful
{puttrina). -

gam: Slage: Sq Rgvat swragfea: |
AT GARATE, TETT FTAHE 1t @o
alei agar TOReET Sarad |

YTy STEEST SPERIUTRIETRE I 4R |

TFTATGTRIEAT FerRAens ST |

T QAT I Sgvaia & SEEe i g i

1f the adopted son goes beyond the control of
the parents, he should be counselled by the parents
in persuasive language. Then, with the same object,
he should promptly be threatened by the father.
Then his fault should he disclosed to his (natural)
parents, and they should counsel him. If he does
not jmprove, the adoptive father should obtain
the acquiescence of his relations and the King's
officers, and expel the boy from the house. The
King, then, cannot listen to any petition of his
rights by the expelled boy.

FUgS TEET a1 SR Sgw o
ST TR afy T e R s

A woman, adopting a boy, and making over
all authority to him, puts him in possession of all
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the moveable and immoveable property, in order
to devote herself to her religious practices.

gA: QAT R FroSeE S Jav qig |
¥F S T A, T 1L g
And if by chance this boy dies, efforts should

be made to protect from theft the property of the
husband.

W FEUL FNLR: TACTAT AHG: |
s 7 g shimarEd o wa

But in his place a new boy cannot be installed.

The Jaina scriptures do not allow this, (even) if the
son dies unmarried.

FATGAT GAHIRIRMERT £ |
RUTEHSY SEACISIER q7 FUHAAER 1 4% )

That property (left by the deceased adopted
boy) goes to the daughter’s son, daughter’s issue
or to sister’s son ; or to son-in-law, or may be given
to some omne else, or employed in feasting the
community or in other religious purposes.

Y FeTeR g9 SRRsIansT |
g% UCAEE O3 TR A R ue
If the son is dead, it is permissible to instal a

son in one’s own place ; but a new boy may not be

installed in the place of the unmarried (deceased)
one.
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el o T T S STt |

frifmd oS 1 &g SamEE S & e

In the life-time of the parents, he (the adopted
son) has no power to hold or sell the moveable

and immoveable property of the father and mother
and of the grand-father.

YTHSHATNY SeUSARahn &3at |

TP A T o g @&t 1l 4R )

In property acquired by the father-in-law or
descended from his ancestors, the son's widow is

said to have no right to meet her personal expenses
whatsoever.

FAITAT 31 AR5 g TAFAR |
HemiaaTdY g ored st 1l &0 |

One can meet one’s proper expenses for social,
communal or religious purposes from joint property
or from property partitioned, without the consent
of the son.

a~gdr g formgify ora” &g waeat |
ASHIgFA g gy Gaarma: u g
On his death, his widosw is powerless to alienate

the property ; she can have an allowance for food
and clothes only in proportion to the estate.

FARRREY SRR §aE 1
]/ squreRc Revuren & Argaaeemy | &) 1
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The son has full control over the property for
purposes of trade; but in the presence of the
mother he has no power to spend the moveable
property.

g 3 gaag-AeeTaTRa |

T O FReente arerld R efa nwn

On the son’s death, his widow inherits all his
property ; she should, however, for some time
live respectfully with her mother-in-law.

T E T g ¢ TR v |

TRTARRAT g3 HgeaT R L %8 0

Preserving the husband’s bed, protecting the
family and fixed in her religion, she should instal
her son in the place of her husband.

| O TREREREE GAE: |
A RS R IR "H | ' 0

The mother-in-law of the widow has no right
to obstruct her in installing her son in the estate
of her busband. Nor her father and mother have
any such power.

oo agie s A ggha Srman |
T AHETAER AT 0 & | €& 1

Good people do not take back the four kinds

of property that has been given. Otherwise they
g0 to hell with their families,
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SEYTIR S WY FOARIT |

TS TARIETS ¢ SgEaRg I & |

When a man dies, leaving many sons, and any
of the brothers be affected by impotency, etc.,
then there should not be an equal division to all
out of the property of the father.

WEATGHAFTagFeasSreays |

Rty grahy: e 7 9 gaimaf=: n e

Those who are lame, lunatic, impotent, blind,
vicious, hunch-backed, and idiotie should be look-
ed after by their brothers, but they are not entitled
to a son's share (in patrimony).

FAFENRRTR St agiea:

T AT G TATSHATANGT: SRAPTA 1 & N

il arEw: WESRATTIGERE: |

QAT AT a7 FeRreT g e 1o

The manager shall be counselled by the widow
in persuasive language (sweet words). If he does
not lisien to the advice, he should in the first
instance be counselled through the Xing, and
bis officers, etc. If he does the same again, then,
with the consent of the officers of the king, he

should, whether old or new, be publicly expelled
from the house.

T SR W & T |
R R TR ESTE: 1168 I
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The widow, descended from a good family,
should exert herself and preserve the property
even as her husband did. And, in accordance
with the family traditions, should have her business
taken care of by other proper persons.

Falq FTrArETS AFANT = @9 |

I IR ATET HWEFEIT I 1w |

Similarly, she should support the family and
relations, so as to obtain the good opinion of the
world and an increase of wealth.

AT TR TN WA §F Foferan |

TR FRTRSR 7 s T 9 163 |

The good lady may, like her husband, take to
herself a son of a good gotra (lineage) and instal
him in the estate of her husband. This with regard
to her (widows’) husband’s estate cannot be done by -
her mother-in-law.

T GRS 7 FF T @t |

T TR Rerrargara: 1 es ||

The widow of the son has power to spend all.
According to the Jaina scriptures, her mother-in-
law does not have this right.

FagY: Q0 s afala T

wifty o o RaeSREwRgTagEy 1wk o

The son’s widow should serve the mother-in-law
a8 her husband did. And if the mother-inlaw
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desires to spend in religious matters, the son’s
. widow should give her funds for that purpose.

ARAT TTRT G AASTARGR |
aigiqmagaT o v REEd n sk

(Of sons) aurasa, dattaka are primary ; and
kreeta, seuta, sahodara and upnata are secondary
in Jaina scriptures.

TG, REEgRa, asafmmiia: |

e TATSTT S, SAEN gT5S guF: U s

And these are entitled to get the inheritance
and to offer oblations. The others beyond these
are not entitled. Aurase is the son born of one'’s

. own wife. Dattaka is the son given and taken with
affection (in adoption).

g9 geaT EIAE: T wia: ey g8 |

ST IR STHTN FRET N ¢ Ul

Krecta is the son taken by giving money.
So have the wise men said. Sauta is the son of the

son’s body (i. e., the grandson by a son,) Sahodara

is the name of a younger brother (by the same
mother.)

w-fguest g:feniRaad ag

A
gt WA Tee et S3a 1 ek
Upnata. A son who, abandoned by his mother

and father, and wandering about in distress (comes
4
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3

and), says “1 am a son,” is considered an upnata

son by the learned.
gariE: gn: ou: T Ra: |
gIRGT T ST TERREiEn: 0 <o |

Kritrima iz the son whose father, etc., (and
mother), are dead and who is like a son. In this
way, the differences among primary, secondary and
other sons are given.

arl f S g A segEEa: |

FANIAARIRT GIFam 7 Rosgne w e o

Of these, the first two (i. e., aurase and dattaka)
are primary ; and the three, beginning with kreeta,
(t.e., kvita, sauta, sahodara) are secondary ; and
upnate and kritrima are reckoned as sons, but
cannot offer oblations.

TRITAERERASRARY T WEy |

siter g ety RS st oy 1 ¢z i

1f before partition one of the brothers is deter-
mined to follow the path of salvation, then, leaving
aside the woman’s property, st»idhan, the property
should be equally divided.

T frgvat o< sy |
TTRRATT NFATHIETOETRIT I <2 I

At the time of marriage, ornaments, ete., given
by t!m pa:rents are called Adhyagni krita stridhana,
as given in the preseace of fire and Brabmans.
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QA TYGIEIgTiTd Wi |

AT S RaEaawsasmyg | <8 )

Whatever ornaments, ete., the girl brings from
her father’s house, is called Adhydhavanika strt-

dhana, as offered in the presence of her father and
brother.

ST T YT JT2T §1 THYRY At |

gaETrEREEY SRET W g 1

Whatever is given affectionately as clothes, ete.,
by the girls’ father-in-law or mother-in-law, on the
ceremony of seeing the face or sprinkling the
(feet with) water, is called Pitriddna stridhana by
the wise.

AT EFATHR R TR, |

frargufnass SIGAERE g I <k it

Whatever is received by the married girl, such as
things, ornaments, clothes, etc., from the parents,

brothers or husband, is called Audaytka stridhana
by the wise.

TERATHRS TEAETgRIRFT )

TAHSIHIRTCATER TId g I <o I

Whatever is given at the time of marriage-cere-
»mony as gold, jewels, clothes, ete., to-the girl, by

her own or her husband’s women relatives, is called
dnvadheya stridhana by the wise.
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o gl s st adema, |
« ey HgT A TRIATSSUTTUTER N <e
These five kinds of préperty have been called
stridhana. It should not be taken by anyone,

except in time of famine, acute distress, or for
religious purposes.

YamrarReRRT aEsfn v |
aRtRmRREir: gae feakr
If a man desires to give out of ancestral property
anything to his sister or to her son, ete., his son can
object to the gift.
fimr gargEEn § i oW 7 § Rewy
T8 Rl 7Ieg qgha Fawd 1 %o U
Without the consent of the son, the [ather
undoubtedly has no power to give anything. On
the death of the father, who can obstruct the son
giving away the property.
TR g9 g Tt S |
o O Eered 3 EngaREg @ I oL
SgaTEt SEvAT A sRtsrei: |
qﬁ%«ﬁm&gar&rﬁ TRARTER I &R 1
After having advopted a boy, if a son is born of
one’s lawful wife, this son alone is worthy of turban-

binding ceremony (symbolical of title to succession),
And a fourth part being given to the adopted son,
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he should be separated from the family without
witnesses. But if the turban-binding ceremony has
been performed (on the adopted son) before the
birth of the son, the partition should be in equal
shares.

qATISAT T qgeeaiEy: |
ghRdaa: gof @ JEIARRgIET N QRN

q SYPITTTAT FRIARTIRIRIT: |

TN qegal gear SEaEeAIREIREY 1 28 |

On thoe husband dying without son, the widow
becomes the owner of the property ; she should
not, out of affection for her daughter, take a son
in adoption. The sons of her hushand’s elder or
younger brother have no right in the inheritance.
On her death, her daughter becomes chiefly the
owner of all property.

FRIAT Qeqfer: THT TEEAT SegaTEE: |

T RTHGaSTRIARCRRT et h % I

On the death of that daughter, her husband
becomes owner ; on his death, his issue, etc. But

his father and brothers and their descendants, ete.,
have no right in it whatsoever.

I TR atstags @gawanag
frarTga-ftemt T IHEEr i /% |

On the death of the father, whatever property
comes into the hands of the elder son, his younger
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brothers, engaged in the acquisition of learning,
have a right to a share in it.

TRt g AUt SR S, |
R % TREISTT T SRR 1| &S
The illiterate brothers should make money by

trade ; and, keeping the father’s wealth apart, in the
remainder all share equally.

frggsd A TEERARE STRET, |

AT I T NGEE JUITAC U < U

The father's estate acquired by his merit is not
divisible among the sons. Only one, and not all,
should possess it ; and he should improve if, by his
hand.

QT AASTIC, T S, |

AT W qUAIR: JFX FCHRIRERT: I o2 I

Whatever ornaments or money are given to the
wife by the husband, should not be partitioned by
the co-sharers, for fear of going to hell, after death.

A et RS (A AT T |
fist i ASTEEE aReaE AR U Qoo
‘Whatever a man has acquired by digging

(treasure trove), by learning, from friends, from his
wife's relatives, cannot be partitioned by anyone.

7 gEvaTy 3 fREk agwmg |
U ST ST THHT AT T SEEEERSEAT N L08 1
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If 2 man dies leaving many minor sons, the self-
acquired property of any of these is not liable to
partition,

s w quEsT RnrmTe Rdss |
QRIEA ATET T FAR FRIE U Qo I
TSR, gEsd QEIRIATAT: T, |

R/ a SAgteniy W iRt gas i e i

When the sons have been separated by the father
with due (shares from the) property, and the sons
themselves unite their funds and earn a common
livelihood from it—in this property, on a re-partition,
the brothers themselves should arrange their equal
shares, and the cldest brother takes no additional
share in it.

T3 fRondt agy gAwRT T3 AR )
frr | Rad srafiven @@igan: ntes
After a partition among several sons, if one of

them dies, on partition of his unobstructed property,
his brothers and sisters take in equal shares.

g Srdt St e L e |

FERA TAGIST TARY H ARTIRY 7 g Lol

1f, being full of greed, the eldest brother conceals
the property from the younger brothers and cheats

them, he deserves to be punished by the King, and
he cannot get even his own share.
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AT G ey o |

q ST GoSATTE iSRG ARt i Lok

All the brothers who forsake their religion and
duty, and become addicted to gambling and other

vices, cannot get property, but are liable to punish-
ment.

frarhacatg REaaT SdEy |
Aged AfaE g wrala R h Low
If a son is born after partition, he can take only

his father’s property. But if it be too small, then
his brothers should have him married.

QAT 554 gararasy: &9 |

Ty Fawt g Ganar o GG I L0 |

If the son dies sonless, the property is taken by
his wife herself. On her death, the mother of the
son takes the property.

e geavsAire g Rrrsre Ty

TFIRTTTS o Ry wErEd: 1 ot

After having paid the debts, the balance should
be partitioned according to rules. Otherwise, the

father and sons should all set about diligently to
earn.

FUOSFRETERT 7 Rraemni R
Arert forwd A AfsgagRIRET: 1 280 11

A well, ornaments, clothévK cattle, pit, secretary,
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messenger, and priests are not partitioned by the
learned.
garastaan Reidaamiet aar
Yerwrd sirEaT waaE qfaEr HEL
WIISTR-TENAT et e |
ga ara sl fear-aaasas 1RGN

If a son dies in the life-time of his parents, his
chaste wife has no right, like him, in the grand-
father’s property. But preserving the husband’s
bed, fixed in her religion, the widow should, with
head bowed down, heg the mother-in-law for a son.

TGRS aPORT SEER 4gT |
TG S Trerg afagsiEmitdt 1 33

If the husband’s property is placed in the hands
of the father-in-law and mother-in-law, the widow
cannot claim it; she can only take what the late
husband gave her.

TN G TG |
qEaRl & ToT S@NeaTEga, |l 128
If the widow with this permission, takes a boy

in adoption, she must take onc of the same family,
younger than herself and possessed of all qualities.

Rritreerd R Sy e |
FTITURA TH A iR n ggy
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In the Jaina sacred procession, in the image
installation ceremony, and in similar religious deeds,
and in the bringing up of the family, the widow has
power to spend. But in nothing else she has the
power to spend.

TRy GRTa: Mt TEARTRIREAT |
TEFTEATARIT I SUEWT U £8%
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Thus, briefly, the rules of Inheritance and -
Partition have been narrated by me substantially
from the Upasakadhyayana, in order to remove
troubles and quarrels. Having read this, if one
performs public (kingly) duties, one will get praise
and reverence in this and a good gat: (condition of
existence) in the next world.

Tae Exp.
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APPENDIX B.
FULL TEXT

o THE

JUDGMENT OF THE JAINA CASH PASSHD BY
THE ORIGINAL SIDI OF THH HIGH
COURT OF INDORE,

Crvin OriciNan Case No. 6 oF 1814

IN OIS HIGHNESS THE MAHARAJA HOLKAR'S
SADAR COURT,® INDORE.
Before—
JAGMANDER Larn Jaint Esqn., M.A., Bar-at-Law,
Secoxn, JUDGE.

1. Somchandsa, son of Motisa Porwad, of Bur-
waha ; died 2nd January 1015; 2. Bapusa, son of
Somchandsa ; 3. Anupchandsa ; & 4. Lakhmi-
chandsa, sons of Somchandsa, minors by guardian
Bapusa, brought on record, zide proceedings, dated
21st January 1915 ... Plaintiffs.
versus
1. Motilalsa, son of Punasa (dead) ; 2. Mangi-
lalsa, son of Motilalsa of Burwaha ; 3. Tojkaransa,
son of Ratansa of Khandwa Defendants.‘

Cuarx for possession of property worth Rs. 14,000.
Mr. V. G. Pant Vaidyas, pleader for the plaintiffs.
Mr. Y, V. Bhandarkar, pleader for the defendants.

* Now it is called HH. Maharaja Holkar's High Court of
Judieature.

b
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JUDGMENT.

One Bhagabai, widow of one Pyarchandsa, of Burwaha, made
a will (exhibit C) on the 19th September 1913, and had it
registered on 10th February 1914. By this will she gave
away the property in dispute partly to certain charitable pur-
poses and partly to her husband’s sisters and brother. For the
charitable purposes she appointed three persons as executors
of the will, viz. 1 Motilalsa (defendant No. 1), who died Us
pendens (vide proceedings of 13th November 1914), 2. Mangi-
lalsa, son of Motilalsa (defendant No. 2), and 3. Tejkaransa,
son of Ratansa, of Khandwa (defendant No. 3). Pyarchendss,
the husband of the testatrix, died on 9th September 1900. The
widow, Bhagabai, breathed her last on 27th February 1914. In
the will she expresses herself as being childless and as making
the charitable gifts in pursuance of her old desire of T 5
et & & §, <. e., for the welfare of the soul of her deceased
husband. She wanted to carry out the object in her life-time ;
but death cut her resolutions short. All this is admitted ; a8
also the following pedigree giving the relationship between
the parties.

Bhagclhandsa.

Molt.isa. ) Kundansa
Somchandea, plaintiff, died lis Pyarchandsa-thz'gabai, died
pendens & represented by his died 27-2-1914,

SOnS. ‘ 9-9-1900
| I
Bapuss, Anupchand, Lakhmich
pleintiff No. 1 plaintif No. 2 plaintif N?dé,
" minors repre-
sented by
. plgtiﬁ No. 1.

“Brought on record by exhibit 34 on 26th J anuary 1915,
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2. Is the will made by the deceased Bhagabai wvalid and
legal, and could Bhagabai dispose of the property belonging to
her by the will?

3. What other relief is the plaintiff entitled to ?

4. Whether the residential house and shop mentioned in
the will (Exhibit C) of Bhagabai were her husband’s self
acquired or ancestral property ?

Findings.

Issue No. 1.—Qut of the schedule, Exhibit A, I find that
the following properties are in the possession of the
defendants :— ’

Rs. a. p.
House No. 4 . 3,000 0 O
House No. § 200 0 O
Hay Stack Yard 50 0 0
Field 27713 0
Another field 7213 0
Uncultivated land 15 0 0
Dues to be recovered ... 6,000 0 0
One pair of gold bands
on bangles valued at ... 40 0 0 By the defendants in
Exhibit 10/4 and
at Rs. 125 by the
plaintiff in Exhibit
Safe worth 25 0 0

Issue No. 2.—The will of Bhagabai is quite valid and legal,
Issue No. 3—The plaintiff as next reversioner is entitled
to the following properties :—
1 Pair of gold bands for the bangles.
1 Safe.

Tesue No. 4.—The house and shop are ancestral. The
additions to them are not.

t
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The above findings are based upon the following
considerations :—

Reasons.

Finding No. 1.—All the items of property mentioned in the
finding are admitted by the defendants to be in their possession,
except the last item, ¢.e., safe, worth Rs. 25. It has come
out in the evidence of the defendant Mangilal when he was
examined by the plaintif as one of the plaintif’s witnesses
(Exhibit 25).

As to the remaining items alleged by the plaintiff to be
in the possession of the defendants, the defendants say that
houses Nos. 1, 2, and 3 are not in their possession, but that
they have been disposed of as follows :—

House No. 1 is given to Siddhawar Koot Temple.

House No. 2 1s given to the 2 sisters of Pyarchandsa.

House No. 3 is given to Tilokchandsa. (See Exhibit 10
and Exhibit C).

That this is s0 is not controverted or rebutted by evidence
by the plaintiff. Nay, his own witnesses, Bhikasa and Mangilal,
{Exhibits 20 and 25 respectively) depose that the houses are
not in the possession of the defendants. The plaintiff himself
(Somchandsa) was examined as his own witness on 23rd
October 1914. My learned predecessor, Mr. Kamodia, who
recorded his evidence, has left a note on the record worded as
follows :—

, “ This witness is an unreliable witness. This witness does

- not tell the truth. He states things which he does not know

. himself.”

" These are serious remarks ; but I do not see any reason to’
differ from them in view of the findings at which I have arrived
after a full consideration of the evidence and Law in the case,

As to houss No. 6 :—

This also is not in the possession of the defendants, as
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alleged by the plaintiff. The plaintiff produces no evidence
to show the defendants’ possession of this house. The defend-
ant Mangilal as plaintiff's witness (Exhibit 25) deposes as
follows :—

U SETR T GATAGR H &7 qr s | e
I T R 7 AR @R w1 Rt

The plaintiff does not rebut this at all. Then the witness
speaks of the 3 houses mentioned above as the houses Nos. 1, 2,
and 3; and then he deposes as to oll these 4 houses as fol-
lows —

g #§ @ g3 =e # @ s [ g S
T R gz gn oA wierdt @ wwnare § it

So this house No. 6 also has not been proved to be in the pos-
session of the defendants.

Coming to the next item of property, the factum of the
possession of which is disputed by the parties, I have to con-
sider the 12 ornaments in Schedule (Exhibit A). Of the items,
one alone is admitted by the defendants to be in their posses-
sion. It isa pair of gold bands on bangles which the defendants
value at Rs. 40 and admit to be in their possession, whereas the
plaintiff values it at Rs. 125 (See Exhibits 10/4, and A). The
ormaments are not mentioned in the will at all; therefore, if
they can be proved to be in the possession of the defendants,
they must be made over to the plaintiff. But thereis no
evidence that any of the ornaments, except the gold bands
for bangles, are at all)in the possession of the defendants: and
I must hold that thy defendants do not have possession of
them and, consequently, are not liable to deliver them to the
plaintifi. But the gold ‘hands of which they are admittedly
in possession, are not given away by the will. As to them,
the deceased died intestate. \ To them the plaintiff is entitled
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as next reversioner. Therefore, I find that the defendants do
make them over to the plaintiff.

As to thesafe worth Rs. 25, the defendants do not admit
that they are in possesson of it. But there is some evidence
(See plaintiff’s witness 3, Mangilal, Exhibit 25) that the safe
i8 with them. The defendants do not rebut this; and I thore-
fore hold that the defendants are not entitled to retain posses-
sion of it, but must make it over to the plaintiff.

As to the cattle and clotk, there is no evidence that they are
in the possession of the defendants, and I must exonerate the
defendants from any liability with regard to them.

As to the utensils and wooden box, the defendants allege that
they are not in their possession, but that they were given in
charity to the Siddhawar Koot Temple by the deceased Bhagabai
in her life-time. The plaintiff does not prove that the defend-
ants hold these goods, and I cannot saddle them with any
liability with regard to them.

This disposes of the Schedule of the plaintiff filed with
the plaint. My finding in briof is this.

All the property which is proved to he in the possession
of the defendants under the will, is to remain with them, in
view of my finding on the 2nd issue ; whereas all the property
which is not disposed by the will, but which is found to be in
the possession of the defondants, viz., the gold bands and the
safe, must be made over to the plaintiff,

Finding No, 2 :—The most important and the only point
seriously disputed in the case is as to the validity of the will.
This is a willmade by a widow, and disposes of the self-acquired
and ancestral property of her decensed husband. The deceased
lady was s Jaina by persuasion and a Porwad by caste. Her
husband died childless. The question is: Can a Jaina child-
less widow of the Porwad sect make a valid will disposing of
practically the whole of her husband's estate ?
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The plaintif’s contention is that Bhagabai had only a
Hindu widow’s estate and therefore the will is null and void.
As to the law, he contended that, Jainas being Hindu dissenters,
the parties are governed by Hindu Law and Bhagabai bad
only s Hindu widow’s estate. As to the defendants’ evidence,
he took objection, which ean be classified as follows :—(1) that
custom of one Jeina sect may mot prevail in another sect;
(2) the quantity and quality of evidence adduced are not
enough to prove custom, because.

(i) Only six instances are given ;

(i) 'The oldest of them is 10 years old;

(iii) 1n the instances given the reversioners did not dispute

the gifts made by the widows ;

(iv) The Jaina Law Books cited do not give an absolute

. Estate to the widow ;

(3) The Jaina Law Books are no authority, because they
have never been cited in courts in British India ; and (4) That
in any case, a Jaina widow has no absolute powers over ancestral
property.

He referred me to the following authorities :—

L L R. 3  Allahabad 55
t 16 « 379
« 3 o« 197
“ * 4 Calcutta ' 744, in sup-

port of his first group of objections.

Mayne’s Hindu Law, page 58 (7th Edition),

14 Moore’s Indian Appeal page 585, in support of hls
2nd group of objections.
I. L R. 1 Allahabad 688 in support of
his 4th objection.
All these anthorities are considered below :—

- The defendants naturally disputed all these arguments for
tho plaintiff. "They contended that the Jainas were governed
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by Jaina Law, where thoy had it and proved it. That the
Jaina Law was the same for all Jainas ; that under the Jaina
Law, a Jaina childless widow could validly will away all her
husband’s property, solf-ncquired or ancestral ; that the evidence
adduced by them was enough to prove this custom ; that the
Jaina Law Books cited were binding authorities and proved
all their contentions. The delendants referred me to, and filed
before me, {0 cases 1—

(1) Original civil suit, No, 3 of 1309 Fasli, in Sadar

Connt.

(2) Civil Regular Appeal, No. 98 of 1877, before the
Commissioner of Jabalpur.
This part of my judgment I propose to devote to the
following points, in their serinl order :—
(1) Jaina Law.
(2) Customary Law in general.
(3) The Custom or usage in this particular case.
Under this heading 1 shall consider the plaintiff’s
objections tn the defendant’s evidence, as given
above.

1. Jaina Law :—The learned counsel for the plaintiff
referred to Civil Regular Appeal No. 3 of 1912 of this Court.
The case was one of adoption. The parties were Porwad
Jainas. The suit was dismissed as premature. But there was
an obiter dictum that the Jainas were governed by Hindu Law.
I agree with this contention of the plaintiff. 'The Jainas are
governed by Hindu Law in the absence of proof of Special Law
or Custom. Naw, in every Jaina case, one of the parties stands
to lose his cause if the Jaina Law is applied to him. Therefore,
self-interest dictates to him the policy of taking the line of
least resistance. That line isto plead that Hindu Law and
that alone governs all Jainas and him. If his adversary is not
rich and active enough to undertake all the troubles and
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expenses which are so gallingly involved in proving special
custom, the pleading of Hindu Law means sure victory for the
repudiator of Jaina Law. This, to my mind, is the key to
understand the career of the claim that the Jainas have a Law
of their own and must be governed by it. The Jainasare a
numerous and wealthy, thongh a sporadic community, found
in all parts of the world, but located mostly on the Indian
continent. The dictum which I am considering crops up in
almost every important and well contested Jaina case in all
the courts of Native States and British India up to the Judicial
Committee of the Privy Council of His most Gracious Majesty
the King and Emperor of India. Therefore, I do not think
any apology is necessary for considering at full length the
dictum that Jainas are primd facie governed by Hindu Law.
To a certain extent the tacit assumption underlying this
doctrine is thet Jainas form a part of the non-descript agglo-
meration of families and races and fragments of families and
races who have been born or domiciled in India during many
millenniums of history, and that at some point of time or other,
the Jainas, like a ripe but rebellious fruit, fell away and detached
themselves from the original stock. This is the judicial
shibbeleth met with in the Law Reports and acted upon as the
surest touchstone of justice where Jaina rights are concerned.

For ages, schoolboys have been taught: * Jainiem isa
compromise between Hindwism and Buddhism.” Thus, by
implication, Jainism would be subsequent to both. Even
learned text-writers have fallen into and repeated the error,
e. g., Golap Chandra Sarkar Sastri, in Hindu Law of adoption
(T. L. L. for 1888), edition 1891, at page 452. The same
author repeats that Jainas may be called Hindu dissenters, that
Jaina Yatis are Digambaras who follow Mahavira, and Svetam-

baras who follow Parsvanath; and that Jainism originated
in the N.-W. P,
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But all these statements are entirely wrong. Jainism is not
a compromise between Hinduism and Buddhism. It is far
otherwise. Dr. Thomas (quoted in J. H. Nelson’s Scientific-
Study of Hindu Law, 1881, at pages 91-2) is making a state-
ment along the lines of History and Jaina tradition. The
learned Doctor holds Buddhism to be an off-shoot of Jainism,
and proceeds : *“ It is sufficient to observe that the history of
the Jaina religion, when constructed must be of prime import-
ance to the student of Hindu Law, because it will show beyond
all possibility of doubt that Jainists are not Hindus and eannot
legally be subjected to the Hindu (i.e., Sanskirt) Law.” (The
italics are mine). Thanks to the labour of Orientalists, Dr. H.
Jacobi, Dr. Hoernle, Prof. Guerinot, Dr. Burnett, Dr. L. Suali,
Drs Burgess and Buhler, Dr. Johannes Hoertel and others, the
historicity of Lord Mabavira and Parsvanath and the
independent and ancient origin and growth of Jainism are
thoroughly established, and it is not necesssary to attack the
dead theory of the * compromise ” now.

As to Jainas being Hindu dissenters, and therefore
governable by Hindu Law, we are not told the date of this
secession But History recognises that Lord Mabavira was
till 527 B. C., that Parasvanath was till 776 B. C, on the
earth. This is Jaina tradition too. Jainism then claims
that there were 22 more Tirthankaras before Parasvanath, tho
one immediately preceding him being Neminath in Gujrat,
near Mount Girnar, in Junagadh. Lord Neminath was a
contemporary of Krishna and Arjuna the heroes of Mahabha-
rata. The date of Mahabharata is given, at the lowest count,
at about 1200 B.C. Therefore, Lord Neminath must be about that
time at the latest. Not insisting upon the Jaina tradition in its
entirety at present (and it must be said in passing that there
is nothing to discredit it as a matter of necessity), the 21 Tir-
thankaras before Lord Neminath must have covered at least a
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few millenniums and, perhaps, according to the claim advanced
by Mr. B. G Tilak, in ‘ Qur Artic Home in the Vedas,’ the first
Lord of the Jainas may be found in the then Arctics ahout 8,000
t0 10,000 B. C ; where did, then, the secession take place?
Where and when the Jainas one morning rose up and dis-
sented from the Hindus ? The fect is that the Rishabha of the
Yejur Veda (see reference in The Jaina Gazefts, Vol. 111, Nov. 5,
for August 1906,) and the Hindu Bhdgwat (Skandha 2, Adhyays
7) is perhaps identical with the resl founder of Jainism. In any
case, Jainism certainly hos a longer history than is consistent
with its being a creed of dissenters from Hinduism.

The inter-relation between Svetambaras and Digambaras is
again needlessly misanderstood. It is said the former Yatis
follow Lord Parsvenath and the latter Lord Mahevira. Even
& child, with the most superficial acquaintance with modern
Jainas anywhere, would perceive the nbsaurdity of this. The
distinetion is not between Yatis or Ascetics only. It is wider.
All the Jeinas—monks and laymen—are either Digambara or
Svetambara. And both follow Lord Parsvanath and Lord
Mahavira, Both derive their common creed—98 per cent of
the doctrine ie idential in the two sects from Lord Mahavira.
The distinction is due to a few minor differences in the mode
of warship, in images, &o.

* Joiniem originated in N.-W. Provinces.” This iz o
very misleading half-trath. It casts doubst on the historicity
of Lord Mahavira, who admittedly flourished and attained
salvation in Bibar. The truth is that Jainiem did origi-
nate wunder Iord Rishabh or Adinath, who lived and
taught people the arts of defending themselves ngaivst wild
beasts, and of agriculture, &c., untold number of years ago, in
. Ajodhys, in what was the N. W. Provinees in 1891, and is now
"the “United Provinces of Agra and Oudh.” Bat Jainism, in

i. modern form, takes its rise in the life and teachings of Lord
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 Mabavira, the last of the Tirthankaras, who was born at Vaisali
. in 599 B. C. and attained Nirvana at Pavapuri in 527 B. C.
The doctrine of a Hindu origin for Jainism and the Jainas
is thus with no historical support whatsoever. Hasty assump-
tions, in the teeth of all the sacred and secular traditions of
the Jainas, account for this accumulated error. Yet it is not
without a struggle that the doctrine established itself in
Courts of Law. Even in the eartiest text-books, a sort of note
of warning ageinst the error is sounded. A crude Statement
is madein an old book, Lord’s Display, 1630. Jaina priests
of Surat are considered a part of the Brahmin Body, though
Shudras by caste. In other words, they are non-Brahmanic
Brahmins. What this means is this :—Jainism recognises the
varna rather than the Caste System. The varna system app-
roaches the well-known class system of modern European
societies more than the caste-system. The varna-system is
elastic, and would seem to be based on occupation more than
on birth. Jaina Brahmanas, Kshatriyas and Vaishyas are
recognised, and, in fact, they are found even to-day in Southern
India. These Brahmanas, etc, would probably make up the
varnas Brahman, etc., with the Hindus of the corresponding
class. The caste system is more identified with prohibi-
tions as to interdining, ete., &c., and is certainly a later evolu-
tion or degeneration of the varna system. J.H. Nelson and
Dr. Thomas have been mentioned already. Steele, in his
,Hindu Custes, says: *“Jainas have books of their own,”

_ In 1781, the British Parliament, with reference to the
Supreme Court at Calcutta, provided, that *inheritance and
succession to lands, rents and goods, and all matters of contract
and déaling between. party and party, shall be determined
in the case of Mahomadans by the Laws and Usages of
Mahomadans, and, in the case of Gtentus, by the laws and nsages
of. the Gentus, and when only one of the parties shall be a
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Mahomadan or Gentu, by thelaws and usages of the defendant.”
(Statute 21 George IIIcl. 70, section 17) 8ir William Jones,
writing on 19th March 1788, says :—

* Nothing could be more obviously just than to determine
private contests according to those laws, which the parties
themselves had ever considered as the rules of their conduct
and engngements in civil life. Nor could anything be wiser
than, by a legislative act, to assure the Hindu and Musalman
subjects of Great Britain that the private laws which they
severally bold sacred and & violation of which they would have
thought the most grievous oppression should not be superseded
by a new system, of which they could have no knowledge and
which they must have considered as imposed on them by s
spirit of rigor and intolerance.” (Quoted in preface to Digest
of Hindu Law by Colebrook (17th December 1795, Mirzapur)
P, V. and V1)

The Statute 21 G. III C. 70 laid down for the Calcutta Courts
that the law applicable should be the law of the parties or that
of the defendant. TFor Madras and Bombay similar rules
were made. (37 G. Ol c. 142). By an elementary principle
of analogy, in the spirit of Sir Williams Jones's dictum, a
similar provision would apply to Jainas. Indeed, no such
express enactment is passed by the Government, but the Courts
tacitly recogmised the justice of this. Their difficulty has
always heen to discover the Jaina Law. And, as none was
forthcoming, the conclusion was irrerestible that it was non-
existent. Two causes fed this error. One was the pious
horror (not yet quite defunct) of the Jainas at their books being
handled or xead by non-Jainas. The other was the self-secking
propensity of human nature. It is almost always in the interest
of one party to alitigation to assert that he is bound by Hindu
Law, although & Jaina, asitis for the other party to own the
binding authority of the law and custom of the Jainas,
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The life of the error would have extra protection from
& kind of mimiery in social matters : the Jainas, and at least
Agarwala Hindu Vaishnavas, have a common descent, common
customs, of course interdining, and even frequent intermarri-
ages. The ladies fairly often worship both the Hindu and
Jaina Gods, and a sort of practical compromise is effected in
every-day life ; now the Agarwal Vaishnavas are undoubtedly
governed by Hindu Law, and the error of conclading from this
that the Agarwala Jainas are also similarly governed, would not
be detected at once.

But in almost every important Jaina case that has been
litigated, the claims of Jaina Law and custom, as over-riding
the rules of Hindu Law, have been advanced and more or less
considered. A hurried glarce at the casedaw will not be
without interest.

‘An old case is Govindnath Roy v. Gulab Chand (1833), 5
Sel. Rep. 8. D. A,, Cal. 276. Here Jaina Law triumphed. It
was held that 8 Jaina widow could adopt ‘2 som without the
sanction of her husband. This was a Moorshidabad case, and
the decision was apparently based upon the Vyavastha of the
Pandits who said: * According to Jaina Shastras, a sonless
widow may adopt a son, just as may her husband for the per-
formance of rites. The sanction of her husband or the direc-
tion of the Yatis or priests is not essential.” Another ques-
tion was raised (but left undecided) as to the widow’s right
under the Jaina Law to alienate or give away her property after
the adoption. The claim of Jaina Law was asserted and up-
held in this case.

In 1863, a case was fought in Shahabad (Bihar) subnomine
Chandan Koer v. Padmanath Koer. In this, a Jaina joint
brother succeeded by survivorship to his brother The widow
of the deceased brother claimed to succeed by Jaina custom.
The case was compromised. But the point is that the exist-
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ence and the authority of Jaina Law, as distinet from Hindu
Law were asserted

In Mahabir Prasad v. Musemmat Kundan Koer (29th June,
1867) 8 W. R. 1186, it was laid down that the Jainas are govern~
ed by the Hindu Law of inheritance applicable in that part of
the country in which the property is situate. I submit, with
all deference, that this decision involves a two-fold error. It
deprives Jainas of a right to be governed by their own law.
And it makes their position worse than that of Hindus, Thus
a Mitakshara Hindu of Banares acquiring land in Bengal would
be governed by the Mitakshara Law ; whereas, under the
decision in 8 W. R. 116, a Jaina from Benares in the same
circumstances would come under the Dayabhaga of Jimutava-
hana.

In 1873, there was o case of Marwari Jainas of Ahmednagar,
Bhagwandas Tejmal v. Rejmal, 10 B. H. C. R. 241, A man
had died, leaving a widow. The widow also died. Then the
relations and Panchas claimed to adopt a son to the man. It
was held that the custom was not proved. “ When amongst
Hindus (and the Jainas are Hindu dissenters) some custom
different from the normal Hindu Law and usage of the country
in which the property is located and the parties reside, is al-
leged to exist, the burden of establishing its antiquity and
invariability is placed on the party averring its existence, and
it should be proved by clear and unambiguous evidence above
suspicion.” )

In 1878, in Sheo Singh Rei v. Dakho, 1 A 688, a Meerut
case, & sonless Jaina widow was held to take ** an absolute
interest at least in the self-acquired property of her husband,”
algo to adopt without the permission of the husband or his
kinsmen. It was held that she conld validly adopt a daughter’s
son. This was certainly a triumph of Jaina Law ; but, on the
ground of special custom, proved by evidence of the community.
The following may be noticed, however.
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The High Court say at page 700 :—* The Jainas have no
written law of inheritance. Their law on the subject can be
ascertained only by investigating the customs which prevail
among them.” In the Privy Council, Sir Montague E. Smith
said :—The Courts would not deny * to the large and wealthy
communities existing among the Jainas, the privilege of being
governed by their own peculiar laws and castoms, when these
laws and customs were, by sufficient evidence, capable of being
ascertained and defined and were not open to objection on
_ grounds of public policy or otherwise.”

In the same year, in Chotay Lal v. Chunoo Lal 4, C 744,
' the question was whether a Jaina daughter took a limited
estate like 8 Hindu widow or an absolute estate.' It was held
that, in the absence of proof of special custom varying the
ordinary Hindu Law of inheritance, that law must be appiied
to Jainas. At page 751, Sir M. E. Smith says :—** Neither side
appears to have gone into evidence asto the customs of the
Jainas or to show that the rule of inheritance among the sect
of Jainas was different from the ordinary law.” The implica-
tion is that the Jaina Law, if any, would have been applicable

only if it were known, but none was produced in the particular
case.

In 1879, in a case, Bhimal Das v. Shikhar Chand (unreported),
a Jaina custom was set up by which a husband claimed to
succeed to the wife in property inherited by her from her
father. It was held that the custom vwas not proved.

In 1880, in Bachebi v. Makhan, 3 A 55, a custom was set up
hat a Jaina widow can make a gift of her husband’s property.
*he custom was held not proved. The case was from Main-

“puri, Etah and Farrukhabad districts. The property was
"ancestral, and thus the decision was not against™ Sheo Singh
_Rai v. Dakho, 1 A 688.

- In 18886, I_Sakhmi Chand v. Gatto Bai, 8 A. 319, laid down
8 ]
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that a Jaina widow can make a second adoption to her husband,
after the death of the first adopted boy. It was an Aligarh
case and, again, based on special custom, and not on Jaina Law.

In 1889, Maonik Chand Golecha v. Jagat Scttant I'ran Kumart
Bibi and others, 17 C. 518, the custom of adopting, without
the husband's permission, among Jaina Oswala widows was held
to be tribal, as it prevailed in Jaipur, Jodhpur, &, not only
among Jainn but Vaishngva widows also. A curious remark’
is made at p. 526 :—* It has been proved in this case that the
Saraogis are nearly a sect of the Jainns.”” Perhaps it was not
known to the Court that Saraogi is only a corruption of
Shroavaka, a Jaina Layman,

It was held also that change from§Jainism to Hinduism did
not affect a Jaina’s personal rights or status.

In 1892, in Peria Ammani v. Krishna Sami, 16 M. 182,
a Jaina widow of Tanjore was held not to have proved her
power to adopt without her husband’s permission, Best, J.
said: ¢ The parties to the suit were natives of Southern India
whose ancestors were converted to Jainism,” and on this
ground the case was distinguished from Rithourn Lala v, Soojun
Mull Lalleh, 9 Mad. Jur, 21, The same Judge held :—** if 4
Jaina widow succeeds to her husband’s property absolutely
and has the right to dispose of it as she likes, the adoption of
a son to herself who may succeed to such property would be
valid.”

In 1894, in Shambhunath v. Gyan Chand, 16 A. 379 (a Saba-
ranpur case), it was held that an Agarwal Jaina widow could
alienate her husband’s non-ancestral property, but that she
has no such power over ancestral property.

In 1897, in Mandit Koerv. Phool Chand, 2 O. W, N. 154 (a
Barh case), a custom for a Jaina sonless widow to take absolute
interest in husband’s property was held not to be proved.

In 1899, in Harnabh Pershad v. Mandil Das, 27 O. 379, the
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homogeneity of the Jainas was recognised by holding that
Jaina customs of one place wero relevant as evidence of exist-
ence of the =ame custom amongst Jainas of other places It
was rightly held that * Jaina" mennt * Sarnogi.” Held also
that a Jainn widow can adopt without her husband's permis-
sion ; and being childless sho acquires an absolute right in her
husband’s separate property. .

But a glaring hall-truth again stares one in the face in an
obiter dictum at page 304: “It may be cnnceded that their
ceremonies in many respects approximate pretty closely to
those of the orthodox Hindus, although this is not conlined to
Arrah itself.  The reason is pretty obvious. The Jainas have
no wrilten Shastras und no priests of their owen, The Brahmans
are called in to officiate at their cercmonies, and it is only
natural that they should perform the ceromonies with which
they are best acquainted.” (I have italicised the words to
indicate the plausible error.)

In the same year the Bombay High Court, in Amabai v.
Gobind, 23 B. 257, repeated the error that Jainas are indu
dissenters and governcd by Hindu Law.

In 1907 in Munohar Lal v. Bunarsi Das, 20 A. 495, the
Migh Court at Allshabad have again repeated the same sterco-
typed errors in an adoption case from Meerut. It was not
necessary for purposes of that case, but the Judges (Stanley,
C. J. and Burkitt, J.) thought it to go into the origin
and -History of the Jnina sect. Oue cannot help pointing
out a few of the more glaring mintakes. At page 407 we
read : *‘ Founder of Jainism was Mabavira ;" and yet the Jaina
seots aro nt each othor's throats for the possession of Parsvanath
Hill in Hazaribagh District, in Behar, as being the place of
Nirvana of Lord Pargvanath, the predecessor of Lord Mahavira.
At page 498 we aro told, “Brahmans were their priests,” which
is misleading without adding ** Jains Drahmans only,” as in
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Southern India. At page 499 : “Mahavira disearded clothes and
therefore arose Svetambaras and Digambaras.” This is entirely
wrong. The real explanation ig the famine in Northern Indin
in Chondragupta’s time which drove the great Bhadrabahu
to the South and the Schism was a consequence of this.
“Angas and Purvas are denied by the Digambaras™ (page 499).
Of course this tremendously ignores the elements of the
Digambara Jaina tradition. But it must be admitted that
a few correct remarks aro also made, though they are not
given that weight and consideration in the judgment which
is their due, s.9., the Jainas reject the Vedas of the Brahmins
(Sir Monier Williams); Jainas ought to be excluded from the
catogory of the Hindus (Sir Guru Das Banerji, Ex~-Judge
of the Calcutta High Court.) But the Jainas cannot agree
with the following resume of their history; thore twere no
reatrictions to begin with. Then Jainas dissented from Hin-
dus. Then Brahmins laid down restrictive rules for Hindus
And Jainas are not bound by these (page 514, et seq). In
this oase it was held that & married man can be adopted by
a Jaoina widow.

In 1908, in Asharfi Kocr v. Bup Chand, 30 A. 197 (n
Ssharanpur case), the judgmentin 20 A 495 was practienlly
bodily incorporated and the same bench held that by Jaina
custom a widow can adopt a married man, that she can give
a son in adoption with the Sapindas’ consent, and that a Jaina
widow can adopt without her husband’s permission.

This judgment was not upsot by the Privy Council in Rup
Chandv. Jambu Parsad , 32 A. (1910), p. 247. The parties wore
Jaina Agarwales. Here also the “Dissenters” view finds ex-
pression. Their Lordghips say at page 252 : “So far as the
pure law applicable to the case was concerned, there was
nothing in doubt. There was no longer any question that, by
the general Hindu Law applicable to the twice-born classes, a
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boy could not be adopted after his marriage, and there was no
doubt that the Agarwsla Jaina belonged to ome of the twice-
born clas=es.”

So the theory that Jainas are Hindu dissenters or simply
Hindus has become quite established, and the principle of
stare decinnz makes its dislodgment difficult, though by no
means impossible. What I want to impress here is this, that,
in almost all the cases noted above, the parties and the court
claimed and felt that Jainas were not governed by Hindu Law;
but, asin ordinary cases, where tho law is silent, the courts
decide in accordance with * justice, equity and good conscience,”
and the compendious phrase means the Judges’ understanding
of English Law ; so in Jaina coses, Jainn Law not being exhi-
bited in the Court, the Judges identify the * justice, equity
and good conscience” of the case with principles of Hindu Lar,
But an error, however venerable by age, remains an orror
still. And, apart from whether the Jainas should or shall try
to have justice done to their old rules of law by having them
recognised and acted upon by Courts of law, the true fncts of
the case must be disclosed.

But it may well be nsked : after all, what is the practical
loss to the Juinas, if they are governed by Hindu Law? And
why have they submitted to it for about a contury, if it was
really repugnant to their instinet and their religious and his-
torical traditions? Tho answer to the last question is: that
the Jainas have been ignorant and scattered so far, and that
by improved communication between the most distant parts of
India, itis only lately that they have begun to realise their
common needs, common history and the features that unmis-
takeably distinguish their lives and ideals from those of their
Hindu brethren? As to the first question, it is cnough here
to remark that Jaina Law differs from Hiudu Law just where
it would he oxpected to, namely, in the root-principles of it.
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The Jaina and Hindu conceptions of the universe and of man’s
life here below are essentially distinct; and a body of Law, which.
governs the external human conduct of a man as an individual
and as a member of an organised society, necessarily takes its
color from the religious belief and the philosophical depth and
intensity and clearness of the Theology and Metaphysics to

which the society subseribes. There are four prineiples or bed-

rock pillars on which Jainism claims to rest. The first is

Ahinsg, hurt no living being on any account. The second is,

the soul’s capacity to evolve is unlimited, in fact, it reaches to

the stage of godhood itself. The third is, the wuniverse is

eternal, uncreated. In it, itis the duty of man to evolve the

soul to its highest pinnacle of power and purity; and that,

therefore, the sounl itself is responsible for the entire pain and

pleasure with which life bristles. There isno God to create

or destroy the world, nor to punish or forgive you. The fourth

is: Dayf, compassion. To the best of your capacity serve

others, i.e., help them in the onward and upward progress of

their souls.

These four principles, hurt none (Ahins), sexve all (Daya),
Divinity of man snd Eternity of the Universe, in their inner
meaning and eternal application, constitate Truth, according
to Jainism. The principles on which rules of Jaina Laws are
based, are derived from considerations which themselves are
guided by these ultimate principles of faith and conduct.
And being drawn from the very heart of things in the Light of
Eternity, these four ‘may be claimed to be the basic principles
of universal jurisprudence. Jaina Theology and Metaphysics
thus do splendid service to Jaina jurisprudence in giving it the
one central idea—Dharma, embodying truth and duty in ons
which the ideal jurist is for ever eeeking in the soul of the
rales of positive law. Starting from this clear point of view,
the evolution of Jaina Law can proceed along the sure lines of
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Logic. Whatever does not follow from or is inconsistent
with the above four doctrines, cannot be the law of Jainas.
And if the analysis of the rules of law actually administered
by our Court as governig Hindus is carried deep enough, it
would be found that at least a few principles of these rules are
irreconcilably opposed to Jaina Law. For example, the rules
relating to adoption. A son is needed by a Hindu to save his
soul from the tortures of hell : ga (hell), whence the name
(son, one who helps in crossing the hell). Among Jainas man
alone is responsible for his actions ; and once performed, these
actions (Karmas) must bear fruit, and no one can intervene
to deflect the incidence of this fruition, Thus the object of
adoption cannot be to get a son to help one in crossing hell.
Bhadrabihu reverts to this aspect of sonfulness in Slokas 7, 8
and 9 of his Sambhita.

In connection with this, I cannot refrain from quoting from
Mayne’s classical treatise on Hindu Law and Usage :—

“In Western and Northern India, the differences between
the written and the unwritten Luw were too palpable to be
passed over. Accordingly, in many important cases in Bor-
aodaile’s Reports, we find that the Court did not merely ask
the opinion of the Pandits, but took the evidence of the heads of
the castes concerned as to their actual usage. The collections
of Jaws and customs of the Hindu Castes made by Mr. Steele
under the orders of Government, was another step in the same
direction. It is probable thet the laxity, which has been
remarked as the characteristic of Hindu law in the Bombay
Presidencey, would be found equally to exist in many other
districts, if the Courts had taken the trouble to look for it. In
quite recent times the Courts of the N.-W. Provinces and
of the Punjab have acted on the same principles of taking
nothing for granted. The result has been the discovery
that, while the actual usages existing in these districts are
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remarkably similar to those which are declared in the Mitak-
shara and the kindred works, there is complete absence of
those religious principles, which are so prominent in Brah'-
manical Law. Consequently, the usages~ themselves have
diverged exactly at the points where they might have been
expected to do so ¥. Absents cause abest et lex.” '

From all this it is quite apparent that the dictum that
Jamas are governed by Hindu Law, is more dead than alive }
and the reasons adduced in support of it are the children of
ignorance and idleness. People who believe in the probabi-
lity of this dictum are just those whodo not want to know or
recognise Jaina Law, of which there is plenty both in tbe
ancient Jaina libraries and in the traditional usages of the
Jaina people themselves. oo

Even in the suit before me no lessthan 3 very old, highly
respected and authoritative treatises have been cited. From
what I observe in the case. I am sure that the parties were
‘neither rich nor active enough to bring before the Court all the
Law books and witnesses of custom which would have been
such a welcome aid to me in going more exhaustively into
the questions of Jaina Law. But, for the particular purposes
of the present case, the evidence on the record is quite sufficient
and clear; and, after giving it my deepest consideration, I
could not but come to the conclusions at which I have arrived.

2. Customary Law in general:—In customary law, apart
from the origin of the custom or usage, two questions have
often arisen :— K

(1) As to when the cystom should be considered to become
law, and therefore bindin,

* See Punjab customs, 5,1, 78. S8heo Singh Rai v. Musam-
mat Dakho, 6 N, W. P, 882; Afid. 6 1. A, 87 8, C. 1 All 688
Ohotelal v, Chunno Lall, 6 I, A.15. Sc.. 4 Cal, 744,
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(2) As to the character of proof by which the custom should
be properly considered to have been established.

Of course, custom is always really as important as positive
law itself. It is alwnys enumerated as a sanctified source of
law ; eg., the Institution of Manv, I, 6, give the approved
usages of the pevple as asource of Lavw, and in I, 108, the same
aunthor says that * Immemorial usage is transcendent Law.”

In an old English book, Doctor and Student, i 4, it is said
that the Law of England is grounded on diverse particular cus-
tom. In his Imstitutes, Iii 9,Justininn says: * Diuturni mores
consensu utentiwm comprobati legem imitantur.” Ancient cus-
toms, when approved by consent of those who follow them, are
like statutes (Moyle’s translation). In England itself, the Com-
mon Lawor the custom of the realm has no less a force than
statute law itself. In a word, it is common knowledge that
custom is an universal source of lIaw and the most ancient of all
such sources.

The first of the points raised by me above is phrased by
Dr. Holland in his Jurisprudenee, as follows :—

‘ At what moment does &8 custom become Law? ”

Dr. Holland's answer to the question is at variance with the
view of Austin; but it is the most acceptable and reasonable
answer.

“The state, through its delegates, the Judges, undoubtedly
grants recognition as law to such customs as come upto a
certain standard of general reception and usefulness. To these
the Courts give operation, not merely prospectively from the
date of such recognition, but also retrospectively.” .

Thus it isnot necessary for a custom to be subjected to
judicial decision and confirmation. It can have an existence
even in the eye of Law without having come before a Court
at all. Its validity and binding force are independent of any
interpretation or consideration by the judiciary.
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As to the proof of customs, the remarks of the Courts in
the Qorcad case are pertinent. The High Court at Madras
(Shiva Nanja v. Mutbu Ramlinga, 3 Mad. H. Ct. R. P. 75-77)
said * What the law requires before an alleged custom can
receive the recognition of the Court and so acquire legsl fores, is
satisfactory proof of usage, so long and invariably acted upon
in practice as to show that it has, by common consent, been
submitted to as the established governing rule of the particular
family, class, or district or country; and the course of practice
upon which the custom rests must not be left in doubt, but be
proved with certainty.”

In affirming the above, the Privy Council said :~

* Their Lordships are fully sensible of the importance and
justice of giving effect to long established usages existing in
particular districts and families in India, but it is of the assence
of special usages, modifyng the ordinary Law of succession, that
they should be ancient and invariable; and it is farther essen-
tial that they should be established to be so by clear and unam-
biguous evidence. It is only by means of such evidence that the
Courts can be assured of their existence, and that they possess
the conditione of antiguity and certsinty on which alone
their legal tatle to recoguition depends” (14 Moore’s Indinn
Appeals, p. 585).

The evidence of custom would thus appear to be necessary
to establish three points :—

(1) That the custom must be definite or certain ;

(2) That it must be ancient and continuous ;

(8) That it must be reasonable (See Stephen’s Comment-
aries, Vol. L, pp. 26-29).

In other words, the evidence must show the custom to be
ancient and iovariable, continuous and uniform, reasonable and
notimmoral, certain and definite, and cumpulsory and consistent,

This evidence may relate to acts of the kind ; acquiescence in
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these acts ; decisions of Courts, statemenis of experienced and
competent persons of their belief, that such acts were legal and
valid. (See 7 Mad. H. Ct R. 250 and 254). As to the anti-
quity of customs, Grey, C. J, of the Supreme Court of Calcufta,
on the 21st of Nevember 1831, remarked :—

“I ardmit that a usage {for 20 years may raise a presumption
in the absence of direct evidence of a usage existing beyond
the peried of legal memory.”

Mr. 8. Roy, in his Customs and Customary Lawc in Brilish
Indiu, remarks, at p. 29, as to this: —

“Tt shonld be noted that this rule of immemorial antiquity is
to be restricfed to custom only, and not to usage, As we have
slready stated, a nsago may be of guite recent growth, yet, if
established, will be valid.”

The rame Iearned author, at p. 6, sums np the distinction as
follows :—

“Cnstom” and “Usage” are not synonymous. In fact,
there is great difference between them.  Custom carries with it
on idea of great antiquity. One of the essentinl poiutsof a
valid custom is that it must uniformly exist from time imme-
morial. No such antignity is necessary to prove a usage. A
usage may be of far recent growth, and yet may be proved to
be valid. The essential condition 1cgarding its validity is that
it must have “fructuated into matarity ' and that it must not
be growing. A usage may grow up within a very short period,
but a custom must have a halo of ages and centuries,” unifor-
mity and consistency attached to it, in order to he recognised as
such. Usage may be defined to be a aniform practice among
a people or class with respect to certain matters or things.

Even in these days of codes and statutes, there is still grow-
ing up pari passu, a body of unwritten laws, or customs and
usages, in every aphere of human activity which commands all
the reverence and obedience of a king-made law. Just look at



92 APPENDIX B.

the English constitution. A series of political chahges have
been made withontany legislative enactment whatever. A whole

code of political maxims has grown up without auny aid of the
legislature.”

.. So on usage may be described as a custom in the making,
Al the atributes of definiteness, certainty, freedom from immor-
ality and illegality must necessarily characterige a valid usage
a8 much as a valid custom. Buta custom must be hoary and
immemorial. Whereas an usage need not be equally time-
bonoured. This distinction, from the nature of things, would
affect the quantum and character of the evidence which
would be held to be sufficient to establish a custora or an
usage. In the famous Ramnad case, Collecior of Madura v.
Mattu Raom Linga (12 M. 1. A. 397, st p. 436). The Privy
Council say :—The duty of an European Judge, who is under
the obligation to sdminister Hindu Law, is not so much to
inquire whether a disputed doctrine is fairly deducible from
the earliest authorities, as to ascertain whether it has been
received by the particular school which governs the district

with which he has to deal, and bas there been sanctioned
by usage.”

Mr. Roy,at p. 20 of his Customs and OQustomary Law,
58YS8 :—

* 1t should be noted that this rule of immemorial antiquity
is to be restricted to custom only and not to usage. As we have

already stated a usage may be of quite recent growth ; yet, if
established, will be valid.”

This position iy unusually fortified by the remark of that
learned Judge. Justice West,in I. L. R, 4 Bom. 545,
at p. 561, that: «“J ent in accordance with & usage as
existing, does not imply\of necessity either that it always has
existed, or that it always ugt exist, 50 as to limit the opera-
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tion of the statute. A change in the popular conviction may,
without inconsistency, be followed by a change in the course
of the decisions by which the Legislature intended to reflect
them.”

Mr. 8. Roy further tells us at pnge 30 of his Customs, &e.

‘Tt should be noted that it is as much a Court’s duty to
abrogate or veto a bad, immoral or illegal custom as to
sanction or ratify a good one. No doubt, 8 Court is bound to
give recognition to any custom or usage proved to its satisfac-
tion ; still it possesses a very wide discretion in not recog-
pising a custom which is prejudicial to public interests or re-
pugnant to public morality or in conflict with the express law
of the country;”

To sum up the consideration of Customary Lasw in general.
Custom or usage must be proved to be definite, uniform and

harmony with public morality and Law. In tho case of
custom, 1t must be of immemorial antiquity also; but as an
usage, it may bo only of recent growth.

3 The custom or usage in this particular case—

The first mention of the custom or usage is in the written
statement of the Defendants (Ex. %2), Bhagabai, a Jain
widow was not governed by the strict, provisions of the Hindu
Law. She and her husband lived separato from Somchandsa
and she, as the childless Jaina widow of a separate co-parcener,
had fullest powers to dispose of the property by will in the
hands of the Defendants.”

8o the custom or the usage set up may be enunciated
as follows :—

A childless Jain widow of o separate co-parcener has full
testamentary powers to dispose of her husband’s property.

We bave tosce if this has been established by the evidence,
oral and documentary, produced before me. Here I must con-
sider the plaintiff's objections to the case of the Defendants,
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The very first objection taken is that the custom of one
sect of Jainas may not prevail in another sect. In connec-
tion with thbis, reference was made to Bachebi v. Makhon-
tal} (I. L. R., 3 All 55). This was a case of Bindala Jainas of
Mnippuri. That sect, we are told in the judgment at page 59,
“is small in numbers and confined to the districts of Main-
puri, Etah and Farrukhabad.” It was held in that case that
the evidence produced was inadequate to establish the rights,
claimed for the widow, of making an unlimited gift of ances-
tral property inherited from her husband. The argument
adduced by the learned pleader for the plaintiff cuts both
ways. Hesays that the custom of one sect may not prevail
in another sect of the Jainns. If this is so, the case in
L L. R 3 AW, page 55, hes no application to the present case
at all, the parties in this cese being Porwads and in 3 All
Bindala Jainns. But his argument is unienable, All the
Jainas are governed by onelaw. The law books to which they
owe aud profess allegience are the same. The spiritual
precepts which form the backbone of their moral and mundane
conduct spring from the same theological and metaphysical
beliefs and congiderations.

A very good explanation of the case in point can be given.
The Bindala Jainas, confined as they are reported to have
been to 3 emall distriots of upper India, may not have
been in that froguent wnd extehsive touch with their confre-
res elsewhere which would have\made them cognisantof the
wider modes of life of Jainas eliqowhere. As o fact, the
Districts to which the Bindals Jaindg are alioted, are by no
means the most important centres %of Jninas or Jainism.
Delhi in the Punjab, Saharanpur, Meerut) Muttra and Benures
in the U. P., Arrah, Bhogalpur, Chappis dpd Patna in Bihar,
Caleutts am? Marshidabad in Bengal, and ombay, Surat and
Ahmedabad in Bombay Presidency, sre the modern strongholds
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of the Jaina community and their creed. Another consideration
which induces me not to attach great value to the judgment in
the I. L. R. 3 AlL 535, isthat this case was brought somewhere in
the seventies of the last centary The Jaina community was cer-
tainly in a more backward and disorganised condition then than
itisnow. The Bharatvarshya Digambara Jaina Mahasabha which
is registered and organised representative of all the Jainas
of the Digambara sect in India, had not yet come into existence.
Jainism itself was almost entirely ignored. It was grossly mis-
understeod and misrepresented even by people who might have
been expected to knotw better. Learned sarunts, like Mr. Bath
of Paris, held Jainism to be an offshoot of Buddhism and much
later in date than the gospel of the Buddha. The personality
and the very historicity of Lord Mahavira. the last Tirthankara
of the Jainas, was denied. It was considered to he an error and
a heresy to hold that Lord Mahavira existed atall. A histo-
rian of the repute of Sir Roper Lethbridge taught our school-
boys in his History of India that Jainism was a compromise
between Brabmanism and Buddbism and that it took its birth in
India somewhere in the Oth century, about the time of the
great Vedantist, Shankaracharya. It was not until 1884 that a
redoubtable scholar, Dr. H. Jacobi, took up the cadgels on behalf
of this much-maligned and misrepresented creed and proved,
according to the most modern methods of critical research in
History and Antiguity, that Lord Mabavira was an independent

and actual prophet of the Jainas, that Jainism was older than
Buddhism, that the Jainas of the pre-Budhistic days went under
the name of the Nigganthas or Nirgranthas, and that Lord
Mahavira was preceded by Lord Parsvanath (after whom the
greatest eacred hill of the Jainas in Hazaribag, in Bihar, is
called), who attained Nirvana or salvation in 776 B. C. The
conservative scepticism of scholars still prevented them from
accepting all these results of historical research, till by dint of
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persistent studies in the ancient Literature, both religious and
seculer, of the Jainas, Dra Weber, Jacobi, Bendall, Hoernle and
many others proved again and again all the above results beyond
any doubt or hesitation. So it cannot be surprising that the
parties at the date of Bachebi's suit did not have the knowledge
or means to cite their own books or to understand how their
laws and customs reslly stood. Xven at the present day it is.
oxceedingly difficult for Jaines to adduce very satisfacfory
evidence of their customs, The community still suffers from
lack of organization and from profound and almost universal
ignorancs of ite spiritual principles and worldly rights, according
to Law and custom. I have allowed much space to this matter
of a socio-religious type, because, without a ful) consideration of
this semi-obscure background, it is impossible to have a clear
perspective of the Jaina rights and practices and of the causes
why they weresolong submerged in non-recognition and why
they were only partially and infrequently set up and so exceeding-
ly unwillingly assented to. What wonder then that the widow's
champions in Bachebi’e case could not bring forward sufficient
evidence to outweigh the few Bindalas whom the plaintiff
set up to say that a Jaina widow had »o right to make testament-
ery donation of her husband's property? Even then the
defendant in the euit, in I L. R. 3 All, p. 55, did produce
witneeses who deposed to the greater powers of a Jaina widow
compared with her Hindu sister; but the court refused to
act upon this testimony, as these witnesses were not of the
some sect. At the most, the decision in Bachebi’s cass can
only indicate that there may be & falling back of one small
part of Jainas from the general practice of the commaunity or
that there may be & custom within a custom followed by a
small number of Jainss isolated from the rest of their brethren
LLR.16 AWl,p.370; L L. B. 30 All, p. 197 and .1 R, 4
Cal,, p. 744, have been reforred to as supporting the plaintii'f’s

~



APPENDIX B. 97

proposition. But they do not do s0. They simply lay down that,
in the absence of proof of custom, Hindu Law applies to Jainas.
This position is generally admitted, and I have discussed it
at length in an earlier part of the judgment. The plaintiff’s
contention is farther refuted by Harnabh v. Mandil, I. L. R,
27 Cal. 379, which lnid down thst there was no material
difference in the custom of the Agarwala, Choreowal, Khander-
wal and Oswal sects of the Jainas ; and that there was nothing
to differentiate the Jainas of Arrah from the Jainns elsewhere.
Commenting on this, Mr. S. Roy, in his Custom and Customary
Law, says, at page 142 :—

“It should be noted that Judicial Decisions recognizing
the existence of o disputed custom amongst the Jainas of one
place, are very relevant as evidence of the existence of the
same custom amongst the Jainas of another place.”

'So there would scem to be no presumption of uny differ-
ence as to custom between the Jainas of different sects or
different localities. The Jainas are governed by the same
Law, whoever or wherever they may be, unless the contrary
is established by ovidence. The plaintiff in the present case
has adduced no evidence to rebut the defendants’ proof of the
custom set up in their written statement.

The next objection taken by the plaintiff is to the quantity
and quality of the defendants’ evidenco being enough to prove
the costom alleged. Ho reforred me to 14 M, T. A. P. 585 and
to Mayne’s indu Law and Usage, p. 58. There the quantity and
character of the proof necessary to establish a custom are dis-
cussed. I hove already dealt with these in my remarks under
Customary Law in general.

The plaintiff contends that only G instances are proved by
the defendants in this cnse. This is inaccurate. There are no
loss than 23 instances on the record, They are from Burwaha,

Sanawad, Dhangaon, Khandwa, Indore, Dhar and other places.
7
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These instances relate to the gifts of their husband’s
properties by the widows. The evidence of the instances
may be summed up as follows:— :

1. The first instance is that of Rambhabai of Khandwa.
She gave her one Chasma house in charity. The plaintiff's
witness No. 1, Bhikasa, Ex. 20, himself admitted inhis cross-
examination that * amongst us, a widow without issue has fall
power of disposal. She can give her husband’s property as she
is hereself the owner. One Rambhabai, widow, without issue,
has given one Chasmsa to a temple. Besarbai of Burwaha is
also disposing of her husband’s property in charity.”

2. The second instance is that of Besarbai of Burwaha:—
Bhikasa (plaintiff’ witness No. 1 (Ex. 20) says :—

“Besarbai of Burwaha is also disposing of her husband’s
property in charity.”

Ra1 Bahadur Seth Hukumchand, defendant’s witness No. 3
(Ex. 49), says :—

“ Besarbai of Burwaha, widow of Dewasa Ghanashamsa’s
son. She has given Ra. 25,000 for a girls’ school, only 6
months ago. She has given more money in Jaina charity.”

Mangilal (plaintiff’s witness No. 3, Ex. 25) says :—

“Besarbai of Burwaha has spent Rs. 8,000 in Sidhawar
Koot temple.”

3 and 4. Motibai and Sitabai :—

Mangilal (plaintiff’s witness No. 3, Ex 25) says :

“ Motibai and Seetabai of Burwaha have given silver throne,
to the Jaina Mandir, Burwaha.”

5. Widow of Ramasa :—

Mangilal (plaintif’s witness No. 3 (Ex. 25) says :—

“ The widow of Ramasa of Burwaha has given a silver
trav. worth Rs. 300. to the Jaina Mandir at Burwaha.”



APPEXDIX B. 99

6 & 7. Dagdusa’s wife and mother :—

(1) Somchandsa plaintiff and plaintifi's witness No. 2 (Ex.
20) says : — '

* Dagdusa’s mother and wife have sold awsay their house at
Khandwa and presented a silver throne out of the sale-proceeds.
There are nearer heirs to Dagdusa and with the consent of the
heir of Dagdusa, the house was sold.”

(2) Pomdusa (defendants’ titness No. §, Ex. 71) says :—

* Mother of Dagdusa {deceased) gave her property to the
temple at Khandwa. Relations have mot objected yet. This
gift was made about a3 year ago.”

8. Chunnilal, Gadiya’s father’s sister :—

Balchand, defendants’ witness No. 2 (Ex. 44), sars :—

 Then there is the case of the father’s sister of Chunnilal
Gadiya who gave her property to her nephew, Chunnilal.”

Rai Bshadur Kalyanmal (defendants’ witness No. 1, Ex.
43) says :~—

“ There was the widow, a relation of Chunnilal Gadia, who
gave away her husband’s property to one of her nephews, on
the husband’s or the brother’s side. I do not know if any of her
husband’s relations were in existence.”

9. Fattaji Pannalal's widow :—

Rai Bahadur Seth Hukumchand (defendants’ witness No. 3)
(Ex. 49) says :—

“ Among Terapanthis, Fatiaji Pannalal's widow gave all
her husband’s property to a temple.”

Rai Babadur Kalranmal (defendants’ witness No. 1) (Ex.
43) says :—

* Then there was the widow of Pannalal Fatehchand. She
gave away her property to the Jaina temple, and, at her free
will, to some relations, who were not the reversioners. The
roversioners objected ; but the community decided that: the
Jaina widow could make the gift of her husband’s property,
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without any check. I was not present in the panchas, but
I have reliable knowledge of it as 2 member of the community.”

Kavarlal (Defendants’ wituess No. 8, Ex. 59) says :—

“ Widow of Fattaji Paunalsl gave her property, moveable
or immoveable, to Panchas for charity and temple, etc. No
relations or reversioners were alive.”

10, Tejpal Lala's widow :—

(1) Rai Bahadur Seth Hukumchand (Ex. 49) says :—

“Tejpal Lala’s widow has given her whole property in
charity. No objection was made by any one.”

(2) Balchand (defendant’s witness No. 2, Ex. 44) says :—

“ The widow of one Tejpal Lala, belonging to our Gota, gave
away all her property to a Jaina Temple.”

(3) Balabux (defendant’s witness No. 7, Ex. 60) says :—

“ Another woman, whose husband’s name I don’t know,
gave her property to a temple of the Marwaris. She lives
near Gorakund and belongs to Marwari Gota. It is a matter
of § or 7 years ago.”

(Nots :—~This instance may come under No. 11 below).

11. Dhirajmal (defendants’ witness No. 5, Ex. 58) says :—

“ The widow of ‘Tejkaran Vaidya gave her cash and uwtensils
to Marwari Temple.”

12. Widow of Javarmal ;—

Balchand (defendants’ witness No. 2, Ex. 44) says :—

“The widow of Javarmal, of the Firm of Chimanram
Javarmal, was sued by her husband’s relations, and it was
decided by the Hon'ble the Sudder Court that the widow was

proprietress and could freely aliene her husband's property.”

Rei Bahadur Seth Hukumchand (defendants’ witness No. 3,
Ex, 49) says:—

“ Chimanram Javarmal. Javarmal's widow was adjudged
as full owner by the Courts, the Indore Sudder Court, in &
case brought against her by Chogalalji and Tansakhji, the
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headman, of the Todawala Gota. This was about 10 years
ago.”

13. Dhannibai of Dhar :—-

(1) Dhirajmal (defendants’ witness No. 5, Ex. 58) says :—
“ Dhannibai of {Dhar gave her house property and cash to
the Panchaiti Temple. She is of Terapanthi Gota.”

(2) Kararlal (defendants’ witness No. §, Ex. 59) says :—

“Ratanji Tarachand’s widow gave her land and cash to
Panchas for Temple, &c. There were relations. They took no
objection to the gift. This is Dhannibai of Dhar.”

(3) Balabux (defendants’ witness No. 7, Ex. 60) says:—

“ Dhannibai gave her whole property to temple, including
a house.”

14. Widow of Magniram :—

Dhirajmal (defendants’ witness No. 5, Ex. 58) says:—-

“The widow of Magniram Kantival gave her cash to
Lashkari Gota Temple,”

15. Pannalal Bakaliwal's widow :—

Karvarlal (defendants’ witness No. 6, Ex. 59) says:—

*“ Pannalal Bakaliwal’s widow gave cash, &e., to Panchas, for
Temple, &e.” No relations or reversioners were in existence at
the date of the gift. I make this statement from the usage
our people. We are all Jainas, and it is the usage of all Jainas,
Porwads included.”

16. Widow of Pannalal Badjatiya :—

Dhirajmal (defendants’ witness No. 5, Ex. 58) says:—

“Widow of Pannalal Badjatiya gave her house property,
-&c., to Terapanchi Temple.”

17. Widow of Kuwarji Sah of Sanawad :—

Pomdusa (defendants’ witness No. 8, Exhibit 71) says :—

“ Widow of Kuwarjisa of Sanawad. She gavo her house,

&e., to atemple and to her daughters. The reversioners were
alive ; they did not object.”
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18. Widow of Shambhusa of Dhangaon : —

Pomdosa (defendants’ witness No. 8, Exhibit 71) says :—

“ She gave her estate {o temple and charity. His brothers,
&c , were alive. I don’t remember if they objected.”

19. Widow of Dasharathasa Babaji :—

Pomdusa (defendants’ witness No. 8, Exhibit 71) says :—

“ Widow of Dasharathasa Babaji. She also gave her
property to temple at Snnawad. There were reversioners.
I don’t know if they objected.”

20. Bhilibai of Sanawad :—

Pomdusa (defendants’ witness No. 8, Exhibit 71) says :—

** One Bhilibai of Sanawad. Her three Chasmas house and
her ornaments were given away to temple by her. There
were relations; but I don't remember if they objected. I was
about 10 years old then.”

21. Lady at Bhampura (Burwahs) :—

Pomdusa (defendants’ witness No. 8, Exhibit 71) says :—

“Widow of Ghasiram gave her estate to her brother, who
performed the cremation ceremonies. The kith and kin of
Ghasiram raised no objection.”

To these 21 instances must be added the two instances
which are the subject-matter of the judgments in Civil
Original Suit No. 3 of 1309 Fasli, in Sudder Court, Indore;
and in Civil Regular Appeal No. 98 of 1877 before the
Commissioner of Jabalpur,

22. Original Civil Suit No. 3 of 1309 Fasli, Sudder
Court, Indore,—A Jaina widow, Motabai, who was defendant
in this suit, was held to be the exclusive owner of her husband’s
property. The learned Chief Justice in his judgment remarks:
“It must be noted that the parties are Jainas or Saraogis, and
they are not governed by the Hindu Law in matters of
adoption or the widow's right to adopt, as also in matters of
succession and inheritance. There is no such estate known
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among them as a widow’s estate, with restrictions as to powers
of adoption, alienation, or waste. She isan heir to her husband
to the fullest extent, or, in other words, she requires no
permission of her husband to adopt, and no ceremonies of any
kind for the purpose need be performed, except such as her
pleasure or whim may dictate to give publicity to the event,
and she can do what she pleases with the estate which has
descended to her; wideI. L. R, 1 All, page 688;L L. R.
27 Cal., page 379. Two remarks must be made as to the
above. One is that the learned Chief Justice expressly holds
that the Jainas are not governed by Hindu Law in matters of
succession and inheritence and that a Jaina widow has the
fullest rights over her property. The second is that additional
weight and sanctity attach to the pronouncement, as the Chief
Justice (Mr. Pyarelal, Barrister-at-law) is himself a Jaina of the
Meerut district and an old and revered leader of the
community. )

23. In Civil Regular Appeal No. 98 of 1877, bhefore
Commissioner of Jabalpure, the parties were Porwads, like the
parties before me. The judgment in that case contains the
following :—

* A, Commission has now been issued by the Lower Court,
under which enquiries have been made from the Porwad Jainas
of Saugor, Jhansi and Banda. Some Damoh witnesses produced
by the plaintiff were also examined. These last excepted, all
the evidence is against the plaintiff. They all agree that a
Jaina Porwad widow, being childless, can alienate immoveable
(property) for religious purposes.”

All these cases amply and satisfactorily prove at least an
usage that a childless Jaina widow has rights over her husband’s
property.

The second objection of the plaintiff 1s that the oldest
of the instances is only 10 years old.
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This, again, is not quite correct. The instance mentioned
in the case which was decided by the Sudder Court on 18th
January 1902, must be at least 15 years old, if not more. The
other case which was decided by the Commissioner of Jabalpur
in 1877 must relate to transactions which took place a little
earlier. So that the instance must be 'at least 40 years old
(but, we must not forget, that the usage proved Dere is at
least 40 years old) would be readily accepted by me as sufficient
foundation for declaring the Law to be in accordance with
that usage. But in the present case there is very strong and
almost conclusive testimony of old and authoritative Jaina
Books which I cannot but act upon. And it is this testimony
of ancient and recognized Jaina Rishis which bas led me not
to issue a large number of commissions to different Jaina
centres which I otherwise might have felt called upon to
jssue in the interest of Law and Justice. These Jaina Law
Books are dealt with below.

The third objection by the plaintiff is that, in the instance _
proved by the defendants, the reversioners did not dispute the
gifts by the widows. The implicationis that the illegality of the
widows' donations was condoned by the reversioners, or that the
reversioners expressly or impliedly consented to the alienations.
The reversioners would certainly see no wisdom in objecting to
the gift of the widow when she was acting within her rights,
according to law and usage. Butin one or two instances the
plaintifi's learned pleader brought it out in cross-examination
that the reversioners did dispute the widow’s alienation. But
then it transpired that in all cases the reversioners had to eat
humble pie and the widow’s full powers were recognised.

- The fourth objection to the proof of custom tvas that the
Jaina Law Books, which are cited, do not give an absolute
estate to the widow. It would be convenient to consider this

with the next point in the argument for the plaintiff, viz., that
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Jaina Law Books are no suthority, because they never have
been cited in Courts of British India. This is xather a point-
less argument. Strictly, on a point of principle, it is as reason-
able to exclude a witness of custom on the ground that he had
never appeared before & Court of Law where that custom has
been in dispute. It would seem that the existence and author-
ity of separate Jaina Law Books twere recognised so far back
as 1833, in Govindnath Roy v, Gulabchand, 5 Sel. Rep. 8 D. A.
Cal.,, page 276 : ** According to Jaina Sastras, a sonless widow
may adopt a son, just as her husband,” &ec., in any case
the virginity of their citation can certainly be no objection
either to the admissibility or relevancy or weight and authority
of the sacred Law Books of the Jainas. Because a helpful
light has been withdrawn so far from the Courts of Justice in
British India, is absolutely no reason why we should refuse to see
in that light if it is offered to us. Not even the remotest sugges-
tion, much less any express allegation, is made against the ge-
nuine character of the books cited or against the anthentic anti-
quity of their authors. There is reliable and unbiassed evidence
of leaders of the Jaina community which shows in what an
undisputed and universally supreme position these books are
held by all Jainas. These books are Tardhamdna Niti,
Arhanae-Niti and Bhadrabghu Samhitg.

I shall take up these books one by one and discuss,
first, its age and authorship, and, secondly, the text which
the book lays down for the decision of a case like the present
one.®

" Vardhamana Niti—It was written abont Samvat 1068, i.e.,
1011 A.D. The author was an Acharya, Amitgati, who lived
in the time of Raja Munja. He was the pupil of Madhavasena,

¥This account is based upon the 4th report of ‘operations in
search of Sanskrit Manuscripts jn the Bombay Circle, April
1886 to March 1892, by Professor Peterson, Extra No. at Page 9.
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Arhone Niti—This is the work of the great and well
known Jaina author, Shri Hem Chandra Charya. He was born
in Samvat 1145 and died in Samvat 1229, ie., he lived from
1088 to 1172 A. D. He was Pontiff of the Suri sect from 1168
to 1229. He was born in Anahilla in Gujrat. He was the author
of Panchffiga Vyfkarana, Pramfina Shastra, PramAns Mimansa,
Chchandolankriti, Chhande Chudamenim Grahavarta Vichara,
Kavyanushesana Dvasraya Mahakavya, Vitaraga Stotra. His
other works are mentioned in Prof. Peterson’s report referred to
above. From page CXLI, 1 take the following: “ Hemchandra
was pupil of Deochandra of the Vajrashakha. For all that is
known of this famous teacher, the student must be referred to
Bahler. Uber Das Lebesdes Jaina Monches Hemchandra.”
What follows there is a conspectus of the references to this
Hemchandra in the three reports. He was the author
of—

(A) Sabdanusasana, called Sidh Hemchandra (i.¢. composed
by Hemchandra by the request of Sidh Raja). For copies,
see index of books. For a discreption of the work and
the literature that grew round it, see Weber, 11, pages 208
to 254. )

(B) An Abhidhen Chintamani or Namala 3, App. pp. 53
and 109, with a commentary by the author. 3 App. pp. 109
and 154,

(O) Anekratha Sangrahs, with a commentary by the author's .
pupil, Mahendrasuri, I p. 51 ; App. p. 89.

(D) Dvashrayamsha Kavys. 3p.19; App. p. 322 (with
a commentary by the anthor). See Keilhorn’s Palm Leaf Mass.
Report, p. 15. .

(E) The Treshast Salaka Purusha Charitra, with the ap-
pendix called Parighichtha Parvana. For copies, see index
of hooks. For an account of the baok, see preface to Jacobi’s
edition (in the Bibliotheca-Indica) of Parishistha Parvan.
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(F) The Yoga Shastra—For copies, sco index of books,
with a commentary by the author.

(G) The Syadvad Manjari—A hymn in praise of Vardh-
mfnn, in 32 verses, which IIemchandra modelled after the
earlier work of the kind by Sidhsena Divakar, 3, App, p. 206.
See Weber II, p. 940.

Referred to as the pupil of Devachandra. 1 App., p. 5, is
the Bandbu of Pradumna Suri. 3 App., p. 209.

The authority of Hemchandra as Jaina Acharya and writer
of distinction and weight is thoroughly established. Iis As-
hana Nity is o well-known work, which is recognized and re-
vered by Jainas all over India. The defendauts rely upon
Shlokas 52, 73,114 and 124 of Arhana Nity.

g0 Ao RrRad qar waRw 3R o
o< Frealw froenirat Snge afi 1 4] U

If the husband has become outcaste, if he has run away,
if ho has become lunatic, or il he has become an ascetic, or
is dead, his good wife becomes the owner of all his preperty
(Shloka 52).

qelt g Qg Seesd R i
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On the death of husband, his wife succceds to his estates
in the absence of his wile, his son; in the absence of his son,
his nephe, 1.¢., his brother’s son ; in the absence of nephew, his
Sapindas ; in the absence of any of the Sapindas, his daughter's
son ; in the absence of daughter's son, Bandhujas; in the absence
of & Bandhuja, a person belonging to the same Gotra: in this
way, in the absence of one, the next person succeeds to the
estate in the given order (Shloka 73).
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1f a husband dies without leaving issue (smwew * without
santfina) behind him, his wife becomes the owner of all his pro-
perty also; if the widow has no male relations consisting of sons
of her husband’s elder or younger brothers and has a daughter
whom she loves dearly, if such a widow dies without adopting
a boy, then her daughter succeeds to the estate of her deceased
husband (Shlokas 114 and 115).

fireraiy frrent SgEd A 98=sa
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I a widow is separate (vibhakta), she can, according to
her desire, spend her own property ; neither her Dayadas, i.e.,
her heirs, near or remote, nor any one else has power to prevent
her (from spending money) (Shioka 124).

Bhadrabdhu Samhitd :—This is the oldest of the Jaing
Law books, so far known to us. It was written in the 4th
Century B. 0. The original book of which the Bhadrab&hu
Sambita forms a chapter ia the Upasakadhyayana Anga, one of
the twelve Angas of the Jainas. This Anga, like most Jaina
ancient books, is unavailable. But Bhadrabshu, according to
Jaina tradition and the latest Oriental research, was a contem-
porary of Chandragupta, of whom he was the revered preceptor
also®. Thus Bhadrabahu, the author or compiler of these

* Cf. the historical evidence given in the Hindi Magazine,
Jaina Biddhantg Bhaskara edited by Soth Padmarajaji (of No. 9,
Jugmohan-Mullick street, Caleutta). Vol, 1, No, 1, for July to
September 1912, pages 11 and the following.
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shlokas, fourished about 310 B. C., at least before 365 B. C,,
(he was the last of the Srutikevalins). The tradition of the
Jainn Lord, as given in the Bhadrabehu Samhite, must therefore
be almost as old as Lord Mabavira himself, and therefore not
only of very hoary antiquity, but of unparalleled authority also.
The author of the book, Bhadrababu Swami, is a figure
that towers high and heroic in the dim darkness of Jaina
history. e flourished about 365 B. C. (162 years after Lord
Mahavira’s Nirvana). Chandragupta dreamt 16 dreams, the
last one being a dreadful serpent with 12 hoods. On being
referred to his spiritual Guru, Bhadrabahu, it was interpreted
into a dire® famine of 12 years. These famines were not
quite unknown to the neighbourhood of Pataliputra fmodem
Patna) the capital of the great Mauryan Empire.{ Some-
time after this, Bhadrabsbu went to beg almsin the city;
but a child was erying so lustily that he did not get a
hearing after 12 calls. Reading in this the sure advent of
the famine, and fearing that it would be impossible for Jaina
ascetics to live in accordance with the scriptures, Bhadrabahu
started for the South of India, with a large number of his
ascetic-disciples. Chandragupta also, being repelled by the
sinful world, made his kingdom over to his son, Singhasena,
alias Bindusara, became a Jaina ascetic under the name of
Prabhachandra, and accompanied Bhadrababu. Nesr a beau-
tiful bill, Kata-Vapra, in Northern Carnatic, Bhadrabahu felt
that his end was near. Thercfore he sent his disciples on to
further south to the countries, Chola and Pandya, and himself
stayed on there with Chandragupta Muni, who served the
Guru in o most devoted fashion, till tho end came and the last

*Dr. Tloernle suggests 810 B. C. as the date of this famine,
Seo Mrs, Sinclair Stevenson’s * Heart of Jainism® p. 701 of 1915.

t Buddhist India, by T. W. Rhys Davids, 1908, (London,
Figher Unwin, pp, 40-560,
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ceremonies were performed. Even after this, Chandragupta
remained devoted to the memory of the Guru and constautly
worshipped his foot~impressions in that spiritual retirement
from the world.

Bhadrabahu Samhita—is written to determine quarrels
among meumbers of the same family. Quarrels lead to pas-
sionate and hostile feelings, and Jainism aims at the suppres-
sion and eradication of these, chiefly of anger, pride, deceit
and greed (s, W, wnw, V) as they imprison soul in matter
and retard its evolution on to freedom and liberation from
mundane misery (See Shlokas 3 and 118).

The Shlokas relied upon by the defendants are Nos. 66 and
110.

They and their translation are given below :—

THA TaT [ e FETE I
SO g UgER AT 1 8% 1

Preserving the husband's bed, protecting the family, and
fixed in her religion, she should instal her son in the place of
her hushand (Shlcka 66)

QIEN SR T PURAEEY: o
TEWN Ay Gt 9 gRan Lo

5 the son dies sozzl..&se the property is teken Yy his wife
.herself ; on her death, the mother of the son takes the property
(Shloka 110).

The high position whick & women is given in the Jaina
Law books is evident even from a cursory perusal of the
books. Her social religious status is on the same level ag that
of her husband. In Law ghe has g very high position in the
family, In all important juristic acts she is the
coactor with the husbang, e. g. ey

’ in matters of adoption Bha-
drabalu Samhita, Shlokas 41, 42, 44 and 45) Bheiuccagds:o



APPENDIX B. 113

the husband's property in preference to his mother (Shloka
76). She has her Stridhan (Shlckas 85 to &) which on no
account can be taken by auy one (Shloka 80). In the matter of
adoption, her powers are co-extensive with those of the busband
alive {Shlokas 41, 42, 44 and 43) or dead (Shloka 75.) Assa
widow, when a son dies in his parents’ lifetime, her position is
not intolerable; and, considering the conception of a woman’s
position even under the Roman Law, the restrictions are really
mild (Shlokas 113-117),

Only in onc place the modern champion of woman's rights
may shrink back aghnast,in Shlokn 15, where, in illustrating
moveable property, the ascetic Bhadrabahu gives * silver, gold,
ornaments, clothes, cattle, wromen, ete.,” But in the bad old
days, slavery in some form or other did exist, and the * women™
meant are most likely eercants and Dasis attached to the house.

The Jainz Law books cited put it beyond doubt thata
Joina childless widow has an absolute and unrestricted power
of enjoyment and disposition of her husband's property.
Indeed, it would seem that there is a slight suggestion of
giving 8 widow, as an heir, o preferential position even to that
of a son, e. g., (sce Vardhamana Niti, Shlokas 11 and 12) Shloka
14 makes a chaste widow the fullest owner of her husband’s
property. Arkana Niti is even more explicit as to the unlimit.
ed rights of the widow. Shloka 52 makes her {oll owner of
her husband’s property. Shloka 538 which is not cited by the
pleader for the defendants, hasa significant wording. It rans :—

FEIATSA T AT FSE |
QI TSR T AGTATRIRIRAT 1 93 0

“A Indy of good fsmily, senior and capable of looking
after the family, whether there is @ son or not, has full powers,
like her husband.”

8
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The words ya@ uraseeq, whether there is a son or not,
seem 1o indicate that & Jaina widow’s rights are not limited to
the estate of a sonless man.

The language of Shloka 14 of Vardkamana Niti has the
same significant phrase. The Shloka is given above at page 58
It says :— '

If the lady is good, she shall become the owner of all the
property of her deceased husband ; and, whether there ¢s a son
or not, she shall have full powers like her husband.” The
words italicised are represented in the original by &f% g~ warafa,
nearly the same phrase as in Shloka 53 of drhana Niti.

Bhadrabahu Bamhita also, in Shloka 4, says :—

feitee gracsy @R g iRm0
Rrad T o o Sifedr RgRssarn e o

* On the death of father and mother, all these brothers get
together the patrimony and divide it equally among themselves,
But during the lifetime of the father (the brothers take only)
according to the desire of the father.”

The phrase employed is R&e¥’, after the father and
mother. Both the parents stend between the R or family
property and the sons teking it, indicating that the widow is as
heir prior to the sons. The latter part of the Law that during
the lifetime of the father, the brothers take only what the
father gives, is reminiscent of the atmosphere of Pairia
potestas and the Peculiam of Roman Law. But to turn back
to the position of the widow as heir.

The prioritly of & widow to the son as an heir to her hus-
‘band is a very remarksble divergence from the Hindu Law on
the point. The Mitakshra lays down the law as follows :—

Tt ghacsa Rad aacen
g Ao SRR |
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QETATY Qe ARG |
EFaeT EER aS Ty [{R |
qISER e BT FHRAAFE: |
AT e S T AR

FiaeTa 9% o= grargatuEt |
TN 1 ERGWGT TR JE W
JrEaeE: | L/, Ly, w8 I

“The law-fully wedded wife and the daugthers also, both
parents, brothers likewise, and their sons, gentiles, cognates,
n pupil, and a fellow-student, on failure of the first among
them, the next in order is the heir to the estate of one who
departed for heaven, leaveng no male issue. This rule extends
to all classes,

The heirs to the property of a hermit, of an ascetic, and
of a student in theology are in order {that is in the inverse
order)—the preceptor, a virtuous pupil and a spiritual brother
belonging to the same hermitage.

The wealth of a (trader) dying abroad, slmll bo taken by
his Dayadas (i.c., his lineal descendants), Bandhavas (i.e.,
relations on the mother’s side, beginning with the meternal
uncle), agnates, or his pariners who may have returned;

. and, failing these, by the king.—Yajnavalkya. 11. 135-137, 264,

This law is for succession to tho estate of @ sonless man.
The Hindu son as such, is taken all at once and without any
dispute or hesitation to be the heir to his deceased father in
preference to his widowoed mother. Why this great diver-
genco betwen the Hindu and Jaina Law? I have wventured
to generalise above (at page 27) that ¥ Jaina Law differs from
Hindu Law just where it would be expected to—namely, in the
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root-principles of it.” The present is a case in point. The
Hindus and the Jainas have an essentially different outlook on
their life in this world and in the next. For the Hindu, the
world is God-created, God-governed ; and Karmas, only a rule
of nature laid down by this God. For the Jainas the world
is solf-existent, uncreated, eternal ; and the Law of Karma
merely the inevitable and absolutely indispensable law of
cause and effect which governs both the domains of matter
and spirit. Religious intermediation is repugnant to the
Jaina concepation of the Universe. On the other hand,
it is the glorious breath. of Hindu spirituslity, where
there is a God to be propitiated, to be prayed to, and to

be looked up to. To consider a lower level of thought
" and practice, the Hindu follows his dead in their post-
mortem condition and provides for their comforts in the
world of the dead by sacrifices and rites performed in
the world of the living. The Pindadana is the soul of the
law of Hindu inheritance. There the Jainas part company with
their Hindu brethren. The dead take their own destiny with
them, and the- living cannot affect the course of that destiny.
The Rig Veda, Hindu prays to the God of fire to give him sons,
(Big Veda M. 7, 8. 4, 10); heis born burdened with a debt
to the manes, which is discharged only by the birth of a son;
bence the unlimited jubilation on the birth of the first son
(Taittiriya Samhite, VI 3, 10, 5); for him the world of men
is conquered only by & son and not by other work (Satapatha
Brahmana 14, 4, 3,24 25.) So Manu (IX 106) tells us: “On
the birth of the first son, a man is freed from the debts to the
manes; that (son), therefore, is worthy (to receive) the whole
estate.”” Over against this great, spiritual and mundane indis-
pensibility of the son for Hindu Law, there is the rigid
=.md une.motional doctrine of Jaina Law. The sage Bhadrabahu
18 surprised at these statements of Hindu Law, He says: “By
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the birth of the Dharmaj (begotten as a duty) son (3. ¢., the
first son), the world calls a man’s life fruitful, otherwise he
is called sinful. This is very surprising. Men by having sons
become religiously meritorious; and by being sonless, sin-
ful. In this world, many men with sons are seen in a low
position and begging for grains. And sonless Tirthankaras
(the Jaina men-gods) are found to attain the five great acquisi-
tions (Human conception, Human birth, Renunciation, Omni-
science and Liberation), their lotus-feet are adorable by the
gods of gods, and they are possessed of inlight into the three
worlds.” This knocks away the spiritual basis, upon which
the high position of the first son rests in Hindu theory. Thus
the first son, as sach, has no exclusivo or first right of succes-
sion in Jaina Law. Cessante Ratione legis cessat lex ispa.

But all this is really by the way. These interesting com-
parisons between Hindu and Jaine Law need not detain me
much., The point which I have to decide on the law and
evidenco in this case is not whether a widow isa preforential
heir to her own son, but rather the power of a Jaina childless
widow of a separated coparcener, to make a gift of her property
by will. But the difference between the Hindu and Jaina
points of view at which I glanced above, gives us an insight
into the psychology of the two systems of jurisprudenee, which
gives the key to the divergences between the two.

It may not be inapposite to give just a brief glance at the
limited estate which a Hindn widow is supposed to inherit.
Mayne’s history of this estate, is of course, classical. He holds
that originally woman did not inkerit at oll (Manu ix, 185,
212, 217 ; Apastambha, Vasistha and Narads). He lays
down the genesis of her estate in her right to main-
tenance by her husband’s heirs, provided she was chaste. She
alsobad aright to her husbend’s separate property. Then, a
part of the property was set aside for her maintenance, and
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the whole estate was given to her if it was small. Later,
even a large cstate was given, if the roversioners were
well-to-do and tho fomily high, so that the widow should
be able to maintain the husband's status in society. To
this Mayne adds the influence of Niyoga, by which the
widow could raiso issue to her dond husband. Reversioners
naturally disliked the bringing in of a strange male heir into
the fomily; therefore they compromised to give the widow
a life-estatoc on condition of her chastity and consequent
impossibility of bringing in a stranger heir into the family,
Hindu Law (8th Edition), page 731 et seq.

This acconnt is not accepted universally. For exnmple,
Mz, J. C. Ghose disputes Mayno’s saying that thore is * little
tobe found on the subject in the Ilindu writings.” Mr. G, C.
Sircar says:— Katynyana is tho only authority for curtailing
woman’s rights in property inherited by them,” and that text
also refers only to Stridhana, He refers to 2 texts of Vrilas-
pati, one laying down that the widow could not take immorveable
property, and the other allowing her to take immoveables as
well as moveables. (Hindu Law by J. C. Ghoso, pp. 234-235).
As to the woman’s incapaeity to hald or inherit property, it can
be traced Lack to Baudheyana in tho Sutra period. The
practice in the Vedic age was certainly different. Yajnavalkya's
wives got their husband’s property. According to Vijnanesvars,
2 woman may acquire property by the very samo right modes
which are open to & man, and her inheritance is nlso her
Stridhana. The Mitakshara is quite clear: “also property
which she may have acquired by inheritance, purchase, parti-
tion, seigure, or finding, are denominated by Manu and the rest
woman’s property.” DBut there is no doubt that the rights of
Hindu females are very much curtailed by the decisions of
Courts of Law, and the spirit of the old Hindu Law-givers is
very much disregarded in these decisions. Yet, even the Privy’
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Council has held a daughter to toke an absolute estato in
Bombay, where the Mitakashara applies. And, on the whole,
as is well-known in the Bombay Presidency, women have better
rights than their Indian sisters elsewhere.

So, it is nejther strange in principle nor unknown in prac-
tice for Hindu ladies to take more than a life—or, to be accurate,
more than a Hindu widow's, estate. The Jaina Law books are
clear and emphatic and re-iterant that a Jaina widow has powers
over her deceased lord’s estate, even as he had himself. There
is no mention of any kind of restriction upon a childless widow's
powers of use, enjoyment or alienation ; nor is there any hint
anywhere of a distinction between ancestral.and self-acquired
property as the subject-matter of the widow's inheritance.
Shloka 73 of Arhana Niti givesher a position prior even to that
of a son. Shloka 114 refers to the full proprietory capacity of a
childless widow, and Shioka 124 recognises the absolute dispos-
ing powers of the widow of a separated co-parcemer. And
Bhadrabaku Samhita Sloka 66, invests the widow, even where
she has children, with the high fanction of installing the son in
the husband’s place. It would seem to refer to g case where
, & son is & minor and the widow succeeds to her deceased
hushand ; and, then, when the son attains the years of discretion,
the mother instals him in the place of the husband. It is in
this light that I am inclined to interpret the evidence of
Rai Bahadar Seth Hukumchand (Ex. 49), who desposed as
follows :—

**But the husband’s property in the first instance descends
to and is vested in the wifo during the minority of the son.
As soon as the son attains majority, i.c., complotes his 16th
year, the propriotorship ipso facto shilts from the twidow

mother of the son. I know of no instance where a son
succeeded the mother on his attaining majority. There have
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been cases in which widows gifted away their husbands’
property to charity or otherwise.”

Thus thers is a consensus of authority among the Jainn
Law books going so far back in time ns the 4th Century B. C.—
which period is at least one century older than the great
Lex Hortensic (286 B, Q.) of the Romans—that at least 2
childless Jaina widow has the fullest rights over hor deceased
husband’s property.

The statement of Law in the Jaina books is thus corroborated
by an unprejudiced consideration of Hindu Law. Itiasupported
by judicial decisions also. Only three of the decisions which
seem to be directly in point may be considered. The earliest,
of course, is the cose of Musammat Dakho, in I L., R. 1 AL,
p. 688, At page 704 we read :—

“ A Jeina sonless widow takes an absolute interest, at least
in the self-acquired property of her busband.”

The cautions qualification implied in the use of the phrase
“at least "’ is not surprising. Four pages earlier, we read :—

*“ The Jainas have no written law of inheritance. Their Jaw
on the subject can be ascertsined only by investigating the
customs which prevail among them.”

The Law books cited before me were unfortunately not *
produced before the Allahabad High Court. Otherwise, they
would have never said. “The Jainas have no written Law of
inheritance.” And, without much fear of merely expressing a
speculative opinion, 1 think, that the qualifying words *at
enst™ might not have been used by their Lordships in their
finding s to the rights of a Joina sonless widow, if they had
hod the advantage of having before them the ancient and
. authoritative Jaina Law books, which are produced before me.
But the case of Musammat Dakho is a certain and early
aathority that the estate of a Jaina childless widow is different
and more than that of a Hindu widow. The question is merely
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a question of interpreting the basis of the decision in the
Allahabad Case in the light of the Jaina Law books, and of
applying that interpretation to the facts of the case before me.
I have discussed the texts at length above, and I do not see
any reason to limit the absolute estate of a Jaina widow to the
self-acquired property of her husband, if he died a separate
coparcener.

The remaining two precedents which I follow and which
fortify and compel the view of Jaina widow's rights which I
have taken, are:—

(1) Original Civil Suit, No. 3 of 1309 Fasli, of our own
Sudder Court, Indore, and

(2) Civil Regular Appeal, No. 98 of 1877, in the Court of
the Commissioner of Jabalpore.

The Original Civil Suit No. 3 of 1309 Fasli, (Exhibit 82/1)
was decided by the Sudder Court, about 12 years ago. In
quite clear language, in that decision, the Sudder Court lays it
down that the * Jainas or Saraogis, and they are not governed
by the Hindu Law in matters of adoption or the widow’s right
to adopt, as also in matters of succession and inheritance.
There is no such estate known among them as a widow's estate,
“with restrictions as to powers of adoption, alienation or waste....
She can do what she pleases with the estato which has
descended to her.” Iam bound to follow this Sudder Court
decision, which is strongly supported by the Jaina Law books
produced, and also by the evidence on the record of the practice
among the community itself.

The last case that I shall consider is the Appeal before the
Commissioner of Jabalpore so far back as 1877. A Jaina
widow had alienated her husband’s ancestral property. A
suit was brought to set aside the alienation, on the ground of
her incompetency to make a gift of the ancestral property.
She was also a Porwad, like the testatrix in the suit before me.
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The case was heard very carefully and, at length, by the learned
Commissioner. The Court issued commissions for witnesses
in various parts of Central India where the Porwads are mainly
found. And, on a full conmsideration of the evidence, the
Commiesioner found that *“ A Jaina Porwar widow being
childless, can alienate immoveable property for religious
purposes”’ (vide Exhibit 83).

This last case is of specinl use, as it is almost on all fours
with the material points in the case before me.

To sum up. The Jainas are governed by Hindu Law, if they
can neither produce any Law of their own, nor allege and prove
a special custom overriding the provisions of ordinary Hindu
Law as applicable to the twice-born Hindus, Where such a
Law is produced, or such an usage set up and established by &
Jaina, Hinda Law is excluded and the Jaina is governed by
his own law or ust{ge. See per Sir M. E. Smith, in the Privy
Council judgment, at page 761 of 1. L. R.4 Cal.!  Neither
side appears to have gone into evidence as/té the cugtpms of the
Jainas, or to show that the rule of .inheritunce‘_ﬂlalbﬂgst the
seot of Jainas was different from the ordinary Law,” the
implication being that Jaina Law, if any is produced, would
govern the Jaings. In the case before me, the defendants have
done both. They bave produced ancient and authoritative Jaina
Law books, which are quite clear on the point in issue before me.
They have also given evidence of instances and respectable
witnesses to prove that the law asiaid down in the books is

ractised by the Jainas in their every day life. No doubt is
cast on the genuineness or authority of the three Jaina Law
books, 2 of which date back to the 11th and 12th centuries
A. D ond one of them to the age of the great Mauryan
Chandragupta in the 4th Century B, C. These Law books
give an absolute estate toa Jaina widow. There can be no
mistoking the meaning of the Jaina Law on this point. The



APPENDIX B. 123

evidence of the defendants, oral and documentary, relates to
no less than 23 instances of Jaina widows making gifts of their
busbands’ property and the gifts being valid. The oldest
of the instancesis abo 40 years old. This is quite enough
o establish an usage in s small seattered section of the Jains
community. Even Hindu widows can spend their estates on
religions and charitable purpeses. A Jaina widuw like
Bhagabai could certasinly do that. Bat the powers given to
her by the ancient and revered Law of her community are
much wider and are not limited either to charitable purposes
or to the self-acquired property of her husband. The doc-
trine of the Jaina books is sound in principle also. It differs
from the Hinda Law bocks just where yon would expect it to.
The reasons—the spiritual efficacy and need of a son and other
male relations to save the soul of the deceased from the post-
mortem troubles in the next world—do not obtain among the
Jainas, and the widow may have even greater rights than
her own sons. But it is not necessary to go into that wider
issue in this cese; and judicial conservatism and cantion make
me averse to pronounce any opinion on that as a matter of
juristic specolation. The earlier history oi Hinda Law, or
at least practice of Hindu sages, does not seem nugatory of a
woman's right being more extensive than the restricted Hindu
widow’s estate allows them. This lends some support to the
position taken up by the Jaina books.

The argament by the learned pleader for the plaintifis as to
the ancestral character of the property, making it inalienable
by the widow, does not hold water. This is practically the
only issue in the case. It is not and cannot to-day be sericusly
disputed that a Jaina childless widow has absolute rights over

the. self-acquired property of her deceased lord and master.
It i= only the ancestral property of a separated Jaina coparcener,
as to which some doubt may be said to have existed. This
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doubt, to my mind, was a child of ignorance of Jaina Sas-
tras, and of lack of acquaintance with Jaina customs and usage.
The Jaina Law books and the practice of the Jaina community
leave no doubt that the ancestral character of the property
does not in any way Limit the sbsolute rights of enjoyment
and alienation which the widow of a separated Jaina coparcener
has over his property.

Teking this view of the Jaina Law texts and the practice
of Jainas as established by the oral and documentary evidence
on the record, I repeat my finding that the will of Bhagabai
is quite valid and legal.

Finding No. 8. As the lady died intestate with respect
to certain items.of her property, viz., one pair of gold bands
for hangles and one safe, which are in the possession of the
defendants and admitted by them or proved against them, I
find that the plaintiff as next reversioner is entitled to the
following properties :—

1 pair of gold bands for the bangles.
1 safe.

I order these two items to be made over to the plaintiff by
the defendants.

The last point taken up by the learned pleader for the
plintif was that some property in dispute was ancestral
property, and, as such, beyond the powers of alienation
of the Jainn widow testatrix. This point was taken up mo
less than one full week after arguments had been finished
before me, and I had reserved the case for judgment. The
original issues were settled on 15-8-14; and the case before
me closed on 22-4-1915; and the new point raised on
20-4-15. I would have certsinly rejected the prayer for an
issuo at such a more than late stage of the proceedings. Bat
in the interests of substantinl justice, and to obviate the meces-

gity of a remand in case this judgment is appenled against, I
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overruled the recorded and emphatic protest of Mr. Bhandarkar,
the learned pleader for the defendants, and, under section
149 of the Clivil Procedure Code, allowed the following
igsue :—

Whether the residential house and shop mentioned in
the will (Ex. C) of Bhagabai, were her husband’s self-acquired
or ancestral property ?

1 allowed the plaintiffs to adduce further evidence on this
point. This they did on 3-5-15. Tbe parties admitted that
there had been a partition of the family about Samvat 1948.
The defendants admitted that the main part of the house
snd the shop were ancestral, but that the teptatrix’s husband
made additions to them. This last part being disputed by
the plaintiffs, I examined their witnesseg‘ Nos, 6,7 and 8
(Exs. 77, 78 and 79) Sitaram Bapuji (plointiffis’ witness No.
6, BEx. 77) says: * He made the additions with his own money
from the shop, from his self-acquired income, and glso
from the money which he got on the partition.”” Ramzan
Beg (plaintif’s witness No. 7 Ex. 78) says: “The well and
the Karchana were built by Pyarchand with his own money
and the share he got on partition. Gopal (plaintifi’s witness Nb.
8, Ex. 79) says : Pyarchand built 2 new well and a Karchana.
The well is worth Rs. 40 or 50, the Karchena is about the
same,”  All these witnesses speak to tho late husband of
Bhagebai having spent his own money on the additions. The
last witness cannot but bo binssed against the lady, He says:
* She obtained a decree against me for Rs, 200, about 1} year
age. I have not paid it yet'” The other two witnesses
(Nos. 6 and 7).both say that Pyarchand spent his own self-
acquired income on the additions, along with what he got on
the partition. On their own evidence the plaintifis prove the
defendants’ statement thet the additions 'were made with
Pyarchand’s own money. The defendants’ witness Mangilal
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(defendants’ witness No. 11, Ex. 80}, says: The site of the Kar
chana is worth Rs. 300, the well about Rs. 75, the wall about
Rs. 75 and the Karchana Re. 40 or 50, In re-examination he
raised the value of the site to Rs. 400. Defendants’ witness
No. 12, Bhikasa (Ex. 81), says: * Before the partition, Pyar-
chand had a separate private business of his own in whick
he made money.” I think Mangilal is slightly exaggerating
the value of the well. I find that the site of the Karchana
is proved to be worth Rs. 300, the well worth Rs. 50 and the
Karchana itself Rs 45, and that these additions are not proved
to have heen made by Pyarchand with ancestral funds. With
the exception of these additions, the residential house and the
shop are ancestral property.

The rest of the property in dispute has been neither alleged
nor proved to be ancestral. It is the self-scquired property
of the testatrix’s husband, to which, as a childless Jaina widow,
ghe is absolutely entitled (See Sheosingh Rai v. Dahho, I. L. B.
1 Allahabad, page 688).

So practicallyjthe whole claim of the plaintiff is reduced
to & contention, as to whether Bhagsbai, the deceased Jaina
childless widow, could make a valid testamentary disposition
of these two items of property which sre mainly ancestral.
By the will (Ex. C) this property is directed to be sold
and the sale-proceeds to be invested in various charitable
parposes, ¢.g., to sopport a Jaina Saraswati Bhavan at
Arrah, and founding & Jaina Boarding House for students, in
memory of her husband. I the testatrix were governed by pure
Hiuda Law, the {ollowing principles 1aid down in Collector of
Mauslipatam vs. Cavaly Venkata, 8 M. L. A, at p. 551, by their
Lordships of the Privy Council, “for religions or charitable .
purposes, or those whichare supposed to conduce to the spirit-
ual welfare of her husband, she has = larger power of dis-
position than tha - possesses for purely worldly
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purposes.” Thus even as a Jaina widow, governed by Hindu
Law, the testatrix could dispose of the property as she did.
But her alienation finds further support in the fact that her
will was made on 19-0-1913 and the opening ceremony of the
Boarding house took place publicly before 500 Jainas or more,
on 26-2-1914, about 6 months after. The plaintiff, Somchandsa,
was there, he did not object to the gift or ceremony then.
He stated to the Court as follows :—

"1 did not protest before those who had assembled on the
occasion. I cannot explain why I did not protest then.”

His own words are :—

“OEX ® ST ST ot ® qmét 2 ard |
U FRR & TIE9 B aROT G w5 TR
Tt aet G A=Y o e & w1 2 e’

This silence of his is significant, and implies consent. At least,
it implies that species of consent which is designated acquies-
cence. And their Lordships of the Privy Council say (Loc-cit ):
“It may be taken as established that an alienation by her,
which would not otherwise be legitimate, may become so if made
with the consent of her husband’s kindred.” A sort of consent
isproved here. The character of legal necessity, as a charit-
able purposs, is indisputable and undisputed. The Hindu Law
itself would sanction o disposition like this, But, in view
of my findings on the Law and Usage governing the case, the
ancestral character of this part of the property mskes no
difference to the widow’s rights of alienation.

One word in conclusion may be relevant. The Jaina Law
books, on which reliance is based in this judgment, are the .
accepted authorities on their Law by leading Jainas wide
the depositions of Rai Bahadur Danavira Seth Hukumchand,
President of the Bharatavarsya Digambara Jaina Sabha, Rai
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Bahadur Danavira Seth Kalyanmal of Indore, and.others. ,To
ignore the clear meaning and authority of the Jaina Law books
will be to deny to the Jaina community the undoubted right of
being governed by their own laws. General ignorance of
Jaina’ Law and Jaina tradition among law-givers and law-
administrators is no justification for me to ignore the express
texts of Jaina Law books and usage of the Jainas and to
trample upon the rights of & considerable people in the
State. It would be doing injustice to & very important and
numerous portion of His Highness the Malharaja Holkar’s sub-
jects. No State ever contemplates this. Even in conquered
Colonies, where a system of civilised law already exists, this
continues in force until altered. Campbell vs. Hall, 1774, 20
8t. Tr. P. 823. And thers is no law of any kind anywhere
which abrogates Jaina Law, or divests it of its authority.
Indeed, as to India, Sir William Jones said in 1788 ;—

Coa Nothing could be more obviously just than to deter-
mine private contests according to those laws which the
parties themselves had ever considered as the rules of their
conduct and engagements in civil life. Nor could anything
be wiser than, by a legislative act, to assure the Hindu and
Muselman subjects of Great Britain that the private laws,
which they severally hold sacred and a violation of which
they would have thought the most grevious oppression, should
not be superseded by a new system, of which they could
have no knowledge and which they must have considered as
imposed on them by a spirit of rigour and intolerance (Quoted in
preface to Digest of Hindu Law by Colebrooks (17th December
1796, p. v-vi).

This sums up the position so justly that I make no apology
for repeating this classical passage. On the ground of policy
and stars decisis also, the course I have adopted is the only
possible course. Ignoring the authority of the Jaina lavw texts,
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and imposing Hindu Law upon Jainns, oven when they have an
oxpress law of their own, would be not only unjust but unwise,
and it would unsettlo many and many a charitable and other-
wise settled gifts and wills made by Jaina widows of their
husbands’ worldly goods. It may cause an unusual multiplicity,
of suits, a disturbance of many un ancient trust and charity,
and great dissatisfaction in the community of having been
doprived of the right of being governed by their awn laws.
Thus policy, principle, precedent and practice of the community
all constrain me to admit the authority of the szcred law books
of the Jaina community aud to give effect to their mandates,
especially when they are fortified by evidence of usage, in my
adjudication of the case bofore me.

Therefore the Court's order is:

I decree the plaintiffi’s suit to the extent of one pair of gold
bands for bangles and one safe, and order delivery of them or
paymont of their value by the defendants to the plaintiff. I
declaro the will (Ex. C.) of the deceased Bhagabai to be valid
and legal. I dismiss the suit of tho plaintiff, with the excoption
of the two items deereed above. Costs to be paid by the parties
proportionately to the parts of the claim dismissed und decreed.
For tho purposes of the decree, the safe is worth Rs. 25 and the
gold bands, if not delivered in specie, are to be worth Rs. 125,

(Sd.) J. L. JAINL
I6th August, 1915,
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