e

RLT O STUCRRNE TR SERCR TEY LR (O

LA OIS SN 4

H%121% - ALV MILET TR |

9 Vel VilcHicie A,

QI 6ioNzg.




Shri Mahavir Jain Aradhana Kendra www.kobatirth.org Acharya Shri Kailassagarsuri Gyanmandir

For Private And Personal Use Only




Shri Mahavir Jain Aradhana Kendra www.kobatirth.org Acharya Shri Kailassagarsuri Gyanmandir

AL HHAL WAl Ve,

s

£ ! ORCPRROIR O DLROC, R0, ‘
M HBizu Ay, ~eydddi,

For Private And Personal Use Only



Shri Mahavir Jain Aradhana Kendra www.kobatirth.org Acharya Shri Kailassagarsuri Gyanmandir

g NM&N‘&&MN@“&§WNW&?@M

758

A Hl AYqaasly sadsd waq AR,
welu-l2e, gl Yo,

Wl (flaugl) a8zl AL wue dl 2 ad ¢ di v sl B
gaaeely) ad wgHl Gwuauwd ol (gl yll RWal duae 34w @
WUHegAl gy ol) A Al ayadiaddl aert 18 gdl d oo wwuil 4
7w el add vk v afaad Bl il wesidl wd sdod uRl ,,////
W, 49 vg B aanzvEl aledl Aladl Ay ol yiuni o Hl wyaala By
A v eoral Al Aur wdlal ol gl Aoy A YlausiReadg A
slabind Wolaly Al a8 el A3 wyaaiqeuddl walyzdidr A
7 el ud mgl wadl o oMl o el

curyiRr(Hsugad @y drdl qaui auglsn et Nl Y w3 WA
il oy yuia vlgad caruz vlasd wa Al s wyla audr dvy-
qdidll w324 Yuetdad w3 wa al.

gutui eyl unldoay ugrwal sguRadl yuau
Rurollai w@gl szelg Ugedd WY Udi dudi B 2Aeasteadl gad sl
aw dlL WAl yya agllar wlis 20y s A ugeun s (Waz
woaseute B B ld A3 i Aes Fellon AsuWy {13
;iurll 7 Al anal RSy PSR susly Youdui R B

asusldl wauell Anegeda wy yilla vy B duer yydl
sesled 432 29 YA B, A Ml 2yaaaaly uxa uglaal, Maduz,
wiagly, (gl caudl B,

N\

2l Wt agly, yua AN, siddlz Fdan'y 2l Yaildl Yed Aa
Ml A g el [ua B dewd gl sell Udue dIA ARH
adlsizan®]l AUl AR Widlni 2 B, yrulenld MEdl B ¥ W
5] ayaaiaey daly ay surlons, auld's, adifks, asl A% Wy

V, ) wucvseuly didal wauell vid.

%
7
2

70 R TR A SRR NN NN

For Private And Personal Use Only



L4

4| UlcHlAL U1

uslas ,»{1 geed LI E ARL-RUAANT ...

" fla o et | - YRS ¥¢ Y
. B QL ;
A% ., 2084, croan Ml SusIor wave 1 $ 3
% ﬁ“uﬂ,‘.‘ ,A"Wv““q, ;}m""-k- vm‘n"-— ’,;qu,w ‘dr)um ,_700' v, e ‘#w-xu i‘ﬂ% i%h
‘ "boooﬂ““ 0000 o0t onaat™ onnus” 00009 oo °“r>oon°"'°( oo Vooow ;QJ
(:} 0 i}

5\) BYustsal « O
iué { won—iguld ude Qmin ) {)
‘%‘h

dsdg W W (b,
wldauigd wHg Fals;

=
(‘E qANE Ruld, oG Bald, @o AR ] g dd s FAldLaad g, (1) @x}

" 8130 il WY digld, @y @y faai uial e (1)
<} sz e e {65 wanay, (g (ad e dlzs didadidg, (3) {}
‘:%} MR Guerntd Ay umgy, ¥ otd add YiidaAdug. (%) &
¢ sulsd e a4 wslaui, Cdl [Bed gry ¥ algaataie. ()
é} wil gl el aaiy, ou a3 lvdeg (i, agis. (4) {}
;
(} Yok glﬂawaﬂ [wcteg(qwa@ HEIRLY
0 @

Q ‘Jpoocag - *pO\J.-% _J’" .v_,u‘ fdﬁo o, 'PQOC)\.).,O M% F-mca ,p(/.?("go ’,.,:MN-,,‘( 9‘
IWWW%@#WM WWJW w‘"" “

00 P



I a5 sftasaRgueda |
AFARATAALS iy
] ( ndls y A Ay )

Al alRaatay wnada dldal a@ae qut wl@fl QR &w
Alupizdl dorani 2AainR au Gorodl 2 gy abi wwa gl 20dal
Bual o (Gusdl Gedn ot Bl (aeardl audl ol B 2 Fu 3
Poatiaell (el s1G-=lla il wBi2dl ¢di =4 auidl YiZ Yadlaa ks Al
sqawsll ¢, H{l aiiv wiedl g7, A ugy oaisui oganf ay B B @ sl
WdlsGedlant 3 g5 Podlluaunl o wgrae A2 Yo swami =il
B, Bal et ol w0kl sudl ol Bl gwvadl mgaie Al sedl

Ul 51G-ellaell AsiELdl 3 3,
Privy Counsil Appeal No, 69 of 1927.

Honasa Ramasa Lad Dhakad and others......Appellants,

Vs.
Kalyanchand Lalchand Patni Gujrathi
and others.........Respondents,
From:—
The Court of the Judicial Commissioner of the Central
Provinces.
Judgment of the Lords of the Judicial Committee of the
Privy Council, delivered the 9 th July, 1929,

Present at the Hearing.

Lord Blanesburgh,

Lord Tomlin.

Sir Lancelot Sanderson,

( Delivered by Lord Blanesburgh ).

At Shirpur, in the District of Akola, there has stood for five
hundred years, and it may be for much longer, the Jain Tewmple of
Antariksha Parasnath, The Jains are roughly ranged into two main
divisions the Digambaris, represented in this suit by the appellants,
and the Swetambaris, represented by the respondents, One of the
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essential religious differences between the two is that Digambari idols
are worshipped in a state of complete nudity, while the idols of the
Swetambaris are revered draped and decorated with jewellery and
ornaments, This deep-seated doctrinal or liturgical difference between
these influential sections of the Jain community lies at tho root of the
dispute which has ripened into this portentious litigation.

In the temple at Shirpur there is an ancient idol, “ Shri Antariksha
Parasnath Maharaj, 7’ believed by the Swetambaris to be self-existent.
The deity is held in deep veneration by them, also by the Digambaris,
It has apparently been a subject of controversy time out of mind
whether it is a Swetambari or a Digambari idol, and whether as originally
existent it was covered at the waist by a tie or band carved out of
the stone or sand of which it is composed-as the Swetambaris agsert-
or whether, it being apparently agreed that the private parts are not
visible to the worshipper, this resulted not from any tie or band or
other physical covering but from the actual posture of the idol itself,
as is the contention of the Digambaris, The Swetambaris bad been
used from time to time to plaster the idol’s body as a result of which
that which was alleged by them to be a self-existent waist band had
in the Digambari view been produced and the immediato oceasion of
the suit was that on the 13th February, 1908, the defendants 1 to 7,
with other Digambaris acting in the interests of that sect, chiselled,
as the plaintiffs alleged, by means of iron instrumente, the alleged
self-existent tie and waistband from the body of the idol and removed
the plaster and erased the lines on its hands and ears, outraging
thereby the religions feelings of the Swetambaris, For all this the
plaintiffs claimed Rs, 15,003 as damages. But the scope of the suit
was not limited to that claim.—It became the medium for vindicating
Swetambari pretensions ranging for beyond its immediate oceagion,
By their plaint the plaintiffs asserted that the property in and right of
management of the entire temple was and always had been exclusively
in the Swetawbaris, On that footing they claimed substantive relief
against the defendants as representing the Digambaris, And the
defendants were not slow to take up the challenge so thrown down,
for although from time to time objecting to the regularity of the suit
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during ity progress in India, they joined, without regret apparently,
in this prolonged conflict, which, after nearly 23 years of litigation in
India, has at length been brought before His Majesty in Council for
final adjudication,

The Swetambari case as put forward by them can be shortly
stated. Both the Temple of Shri. Antariksha Parasnath at Shirpur
and that idol therein belong to their sect of the Jain community, It
had been the uninterrupted privilege of the sect from time immemorial
to worship the idol with the part showing the male organ covered up
by a waist-tie and band and jewels and pastings on the body. The
Swetambaris alone had uninterrutedly managed the affairs of the
temple and of this idol, the Digambaris having no part or lot therein,
until 1905, when, with due consideration, ag it is put, for the desire
of the Digambaris to worship the sacred deity in their own way, some
members of the Swetambari sect disinterestedly effected an arrangement
whereby the Digambaris were permitted to worship the idol at specified
times without ornaments and under certain rules which safeguarded
the religious beliefs and the customs of the Swetambaris. But after
two year’s co-operation the Swetambari followers had become convinced
that the continuance of the association with the Digambaris was
detrimental to the religious sentiments, rights and management of the
Swetambaris, and on the 13th February, 1908, matters came to a head,
when the idol was mutilated by defendants 1-7 in the manner already
referred to. Since then the defendants had been obstructing the
Swetambaris in placing upon the deity its accustomed ornaments and
In restoring it to its self-existent form, And the plaintiffs claimed
damages: injunctions restraining the defendants and other Digambari
followers from raising any obstacle to the management of the Samsthan
by the Swetambaris or the restoration of the image to its original form
by them. Declarations were asked for, framed so as to obtain a
decision from the Court that the Swetambari management of the temple
and idol was absolute and uncontrolled; that no worship of the diety
except in its self-existent condition and covered as required by the
religious principles of the Swetambaris should take place, and injuncti-

ons were sought to make these declarations effective at the instance
of the Swetambari,
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The answering case of the Digambaris may not inadequately be
described as a complete repudiation of the claims of the Swetambaris,
with the counter-assertion, by themselves of rights over the temple
and the idol as extensive and as absolute as those put forward by the
Swetambaris. Their case is to be found in the written statememt of
defendant No, 8, which was adopted as their own by the other defendants.

In the course of that statement the charges of the plaintiffs with
reference to the alleged mutiliation of the idol by defendants are
repudiated, and the views of the Digambaris with reference to the
original form of the idol are put forward. With reference to these
charges it may at once be stated that the plaintiffs’-allegations as to
the defendants’ responsibility were not established at the trial, and
their claim for damages, which was resisted by the defendants on
technical as well on substantial grounds, has failed and is no longer
persisted in.

For the rest, the case presented by the written statement referred
to was that the temple in question originally and absolutely belonged
to the Digambari Jains, the Digambaris at Shirpur doing all the
management, with the help and advice of other followers at Khamgaon
and Karanja. The association between the two sects referred to in
the plaint was stated to have been brought about by an invitation
from the Digambaris to some respectable gentlemen from among the
Swetambaris to join in a committee of managment under an arrangement
which continued until 1908, when the Treasurer and Vice-President
of the Committee, both Swetambaris, with a view of withholding the
entire wealth of this Digambari temple, had kept back the accounts
which, when called upon, they had agreed to present; in consequence
of which conduct, as appears to be implied in the written statement,
the association, itself originated by the Digambaris, came to an end at
their instance. In confirmation of the assertion that the temple and
idol were Digambari, it was pointed out in the statement that the
Deity in question was Digambari in its position, having been installed
by a Jain Digambari King in a temple of Digambari style and constru-
ction and that, itself a principal idol, it was surrounded by Digambari
idols worshipped only by Digambaris. The Swetambari had never
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worshipped this diety with the chaksu and tika and ornaments, and
they had never been permitted by the Digambari so to do.

No conflict could be more complete or eleborate, Iach of the two
sects asserted an exclusive property in the temple and idol, with a
right of management entirely uncontrolled, Joint control imposed by
the one sect upon the other was a suggestion foreign to the cases of
both. It was the common position as pleaded that the period of
association, so vaguely referred to by both contestants, in no way
impinged upon the absolute and exclusive rights claimed by each of
them, - The association as put forward on both sides was no more than
a temporary arrangewent that could at any time be brought to an end
by those who by invitation had brought it into being. The vital impor-
tance of these identical pretensions will emerge in the sequel,

The cases so put forward were litigated at great length and over
many years, first in the court of the Additional Distriet Judge of Akols,
and on appeal before the learned Judicial Commissioner of the Central
Provinces. At the trial, many witnesses were called on both sides and
many exhibits produced; 600 of these were put in on the plaintiffy’
side alone. In the result, on the cases so made, the findings of both
courts are concurrent and are expressed in judgments of great clabora-
tion and meticulous care. Broadly, the findings are in favour of the
Swetambaris, These had all along been in actual menagement of the
temple and idol; their title and right of management had been exclusive,
and they had been worshipping the image with jewels, ornaments and
paintings, the male organ of the diety being covered with the waist-
tie and band for a period, which could not be definitely ascertained, but
at any rate from 1847-48. The Digambaris had also been allowed to
worship n their own way in the temple; but the witnesses of the
Digambaris on the point of the ownership of the temple and its
management were not believed.

As the result, however, of the evidence taken, the period of
association, gaurdedly dealt with by both disputants, assumed a signifi.
cance more decisive than either of them had been prepared to
acknowledge. It was disclosed that, at the commencement of the present
century, the management of the temple, although nominally in the
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hands of the Swetambaris, had been in fact usurped by the servants
of the temple, known as Polkars, who for many years had exercised
independent control and had become “ perfect masters of the situation ™
ag the learned Trial Judge expressed it. They set their employers at
defiance, and, to consolidate their own position, tried to play off the
Digambaris against the Swetambaris. They also maltreated and plundered
the pilgrims, The two sects united to face a common enemy, and in
order to deprive the Polkars of the powers they had usurped, the
Digambaris, at the instance of the Swetambaris, agreed to co-operate,
with the result that in May 1901, a joint committee of equal numbers
of Swetambaris and Digambaris was formed to undertake the manage-
ment of all affairs, the prime mover in the arrangement on behalf of
the Swetawbaris having apparently been Kalyanchand Lalchand one of
the present respondents.

This con'mittee, acting on behalf of both sects, joined in instituting
criminal proceedings against the Polkars, who, as a result, were reduced
to the position of servants of both. It was clearly the view of the
learned Trial Judge, not dissented from on appeal, that but for the aid
of the Digambaris then rendered, and but for the monetary assistance
then provided by them, the temple and all contrrol over it would have
been lost to both sects.

This made all the more siguificant the proceedings at a general
meeting of the Jains in 1905, at which, the Joint Committee still being
in management, there was framed a scheme whereby the worship of
the idol was to be performed by both sects in turns according to a
regular time-table, which allocated precisely the same length of time
for worship to each sect. The result, as held by both Courts, was
that for the further period between the ejectment of the Polkars and
the quarrel over the plastering of the idol in 1908, the two sects
wanaged the temple through their committee, and worship was earried on
by each sect in accordance with its own ceremonies and observances
as prescribed by the time-table propounded in 1905, And, in the view
of the learned Trial Judge, these arrangements set at rest all disputes
as to worship and as to the management of the Samsthan so far ay
the peculiarities of their worship and devotion went, and they practically



%< 1/ Al RAlIAE N5l

set a seal upon the recognised privileges of each party. Giving effect,
therefore, to a plea of estoppel set up by the defendants, he held that
the plaintiff Swetambaris could no longer deny the right of the
Digambaris to the joint management of the temple and to the worship
of the idol in their own way as both of these matters wers in the
year 1905.

The learned judge's decree is dated the 27th March, 1918, Nat-
urally no declaration that the Swetambaris are entitled to any exclusive
right of management 1s made, while the claims of the Swetembaris to
exclusive privileges of worship are disallowed. The parties are to adh-
ere to the time-table of 1903 and to obey the time regulations and
procedure of worship in their own time as settled then. The collect-
ions of money and offerings are to be made by the two sects as hith-
erto from the time of the separation of their gudis and cash, The sw-
etambaris are to be entitied to worship the image with the ornaments
chaksu, tika and the like, aceording to their forms of worship, but
only in their own time: no injunction isto restrain the Digambaris from
insisting upon their right to worship the image without ornaments,
and in their own way and in their own time according to the time-
table. Each party is therefore directed strictly to adhere to the time-
table and the time Timit imposed therein,

Finally, an injunction is granted against the Defendants and all
other Digambasris restraining them from interfering with the Swetam-
baris in the plastering of the idol so as to show the configuration on
it of & waisthband and waist-tie and certain marks on the ears and
palms, but the order directs that * these marks shall not be so bold
and prominent so as to be offensive in any way, and they shall be
shown with a light touch of plaster and as faintly as possible .,

Both parties were dissatisfied, and the surviving plaintiff Swetam-
baris by notice of appeal and the defendant Digambaris by cross—obje-
ctions to the decres, set up again before the court of the Judicial Co-
mmissioner, Central proviuces, their respective cases as originally
pleaded. Before that court, however, as stated in its judgment, the
Swetambari appellants no longer contested the right of the Digambaris,
as declared hy the decree of the Trial judge, to worship in their own
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way and in their own time, according to the time-table, to which
must be added the statement of their Counsel before the Board that
they now make no claim to the collections of money and offerings
made by worshippers during the periods of worship assigned to the
Digambaris. The cross—objections of the Digambaris having failed to
impress the court, the issue there, at the end of the day, resolved
itself into the question whether the Subordinate judge was wrong in
refusing to grant to the Swetambaris a declaration of their exclusive
right of management, Counsel for the Digambaris finally contending
only for tha retention of the joint management as decreed by the
Subordinate Judge. In the result the Appellate Court declared and
held that the Swetambaris were, on the facts found, entitled to the
exclusive management of the temple, and that the plea of estoppel set
up by the written statement had no reference to that position,

The conclusions of the Court are embodied in its decree of the
1 st October, 1923, Tt is from that decree that the present appeal is brought.

On full consideration of the whole case their Lordships have
reached the conclusion that the decree is right.

The plea of estoppel contained in the written statement is perife-
ctly general in its terms, and the defendants, when asked, refused to
give any particulars of its meaning. In the absence of such particulars
it seems to their Lordships impossibe for the appellants to contend
with success that it was thereby intended to set up against the plain-
tiffs’ claim to exclusive management an estoppel which would at
once be fatal to the same claim then being substantively put forward
by themselves.

But the question is not only one of form or of pleading. It is
also one of substance. The appellants’ case forcibly presented to the
Board was that the facts found by the learned Trial Judge imported
an agreement between the two sects as definite and permanent in the
matter of joint management, as the time table in the matter of worship
was now admitted to be. No such agreement, however, is pleaded
even in the alternative. No issue with regard to it was directed. No
such issue could have been directed as the existence of such an
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agreement was entirely contrary to the only pleaded case either of the
plaintiffs or of the defendants. Moreover the evidence teken was not
pointed to any such issue, and as it stands, is, in all its prolixity on
this issue, incomplete. In saying this, their Lordships have specially
in mind the absence of Kalyanchand from the witness box-as absence
only justifiable by the fact that this matter on which his evidence must
have been so direct was not in issue at the trial. Lastly, the conce-
ssion of the time-table now made by the respondents does not, as it
seems to their Liordships, carry with it any admission of a right on the
part of the Digambaris to participate in the management, No one has,
in fact, suggested that the time-table without management is valuless,
on the contrary, the evidence shows that this has been the prevailing
order since the final rupture between the parties took place in 1908,

Their lordships need hardly affirm that they may call the Digam-
bari right to the time-table as now declared, with all its implications,
is in no sense a matter of favour. It is a matter of right by the
Digambaris will bring them into conflict with the courts, Nor will they
forget that, by the admission of their learned counsel before the Board,
they make no claim to the collections of money and offerings made by
worshippers during the Digambari periods of worship. With theso
matters kept fully in mind by the Swetambaris there seems to their
Lordships to be no reason why under this arrangement the relations
between the two sects should not in this matter be in the future
entirely harmonious,

In the result, therefors, the appeal fails and their Lordships will
humbly advise His Majesty that it be dismissed with costs.

Their Lordships will further humbly advise His Majesty that a
petition lodged by the appellants for a stay of execution of the decree
of the Judicial Commissioner be also dismissed with costs.

*
* %
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Kindly words, sympathising attentions, watchfulness against wounding men’s
sensitiveness-these cost very little, but they are priceless in their value,

H. W. ROBERTSON, 9-1-1947.
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