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(e01e UR) 2y (RIRYR) iieul. wilonn Houl
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scll R @l Ul AL dHer Al oS go1d vit-lonl [y
Al Rl €9, HeldMid sl AL[SAHL Hadl oflog is
Bedvil Gull Rig 2 & 3 24l 241 s291d (68 uafla,
[3eyo16{, wroil) [AsH{l AleH] Alni Qe sdl > e91d
&2 [Asy . 1324l vixdlon (63 ollwion YRd)d [[rug
11y ed 21ed GuR wRUACL dldlciu-dl uioL (a4, 13eeui
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ML uL A5 vl usal uuel sdl. Ryl Asd wda
£2 Al FldHl ULl 2L oUH Ul [IRYR a3
G 69 AU AL H[AAL AHSIR dal UL 3edl ol [Quald
wll Al seunl @y o 53 Aar Fdl 9. s Al AR ULl viaR
Rl asd Al R syl w2 $2u Gl yld Baga »ie 28wt
MAMALA YL AL Guotd HHi g w1 9 7
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€9 3161 YL UR MBI UL 9. el A uslIaRY H[d SEISHI
3l i uiadAie elai-l dan migs ([ea-aisl, digst-
AL, Heue ) dleful [Qaiermis uisd-iy el (Gl
Hadls Yl uo B, s yHl 20 $24) 2MIRL AT Ul 9.
seuts dlefmi wel 248 usiaHiae YAl Qs ©.

algeil uicai

s dld A4 € 5 2 ulaHL Aoyl [Ban sorei-alol
oirlael €9, 2 ald 20UR(l u3uel dl A1l 2119 €9 % 2 el
ZALO1RL AARAAR AU URL 5219 89, Y 2 dlefHl adlae i
Hi[et sl [Boio1-Adior a2 A1Adl BudL Auid [2oi61121 s3I
2 ol 2 53 el 3 240 yld wnedl o 9. R 2usial
SI2H1 Su-L YsIel 2UAIR ARAA %% 2l 21R.<l. iU
(AW 1¢-3-2¢19) 2idRew %S od dwit 530 edl. dud
uRL Al AU Guidl ol 8l o G119L BUR @l AHY v Sl 2l
vl 241 4[d 3] MBI argl oidel & idl o A
AL .

Inspection note by the Additional District Judge-
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‘After carefully examining the body on the parts
thus scraped to ascertain the kind of material out of
which the idol was made originally, | came to the
conclusion that this idol could not have been originally
made of stone, but of some sand-mixed material. For this
inquiry, | repeatedly moved my hand and even scraped
the surface at those places with my nails and my opinion
was confirmed. Thus the necessity of plaster for this idol
is obvious.” 27-3-1938
- R.V. Paranjpe, Additional District Judge, Akola [R.P.P.C.I. Page 241]

(20 H[d 56 gl otriaami il © 21 ool dal w2
A y[drl 200 BuR s12Yds sl 33l ol HldA vl sleaiHi
UL &l Al vl weL vilddl oy dell 1A vidl A5 9 5, 24
Yl yemigl asidl el ua 3dlui ol 515 uele Andla
otetlalMl Bicll . 21 A1%5A sl HI2 H v A3 AR H[d
GuR BRfl Ay ed. 24l A GuR AU sal v 93 @ Audl Wil
widdl 49 6.)

Bul s Geavilell Rig 2 €9 5 i dlawi Al
auefl Adietz YAt Aol oM A1g, % 9 dHY LSy,
URL LM ALY, % 69, 9eel MLAlQauoy dUBLAL el el
oflagd UL 9 5 - 2L H[BR Ao % olaiey €9, du uldwsl
2l[e uBlL AdiotRlAL 812 % 244 9. Adiell Hulas] Rax »u
ald sellW A o el a5,

L51AL sLEAL ~ALElaL R. V. Paranjpe 24 o{log 21
YLal A1 2ol UHISLA YL LMl A9 gt 2L ydA
Adiotd] o sl 9. YAl —

Thus all this printed matter which originated from
the Shwetambar writers show that the idol was a
Shwetambar one and not Digambar.
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The Whole evidence therefore clearly proves that
the Shwetambaris managed the affairs of the Sansthan
(FeIT = U practically all alone till Samvat 1956 (daa
9]48&) as alleged by them uninterruptedly and before
that period the Digambaris have hardly any hand in the
management.

- [R.P.P.C.I. Wt R9¢ ]

Wl s2L A2 992 2 A AHIHLA S2AUML U, 5 AL
A&l AR HISAL {21 BL3p3, AsL, Wl dlad adiz siH 52
e oledlHl UL dRSYl dHA 2 3. ulday il 244,
G{Olale WA ¥ 56 SU-AdEl-Had HRAML 24 d UL A1 HA
ad % e4aLal Wi 4 2l 10 3. YHl Hsaml 2Ud d ueL dus
(QesAA) o 40, 10 3.2 a2 qsarni >0d & WL oL .
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ueL AallFEisiz Hedl Al AAdioRia adlaz sl wol 4ysl »iq
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(2) At 2couni adal aisu-2oia-l aleast uuidl
[2oloA20 URL AMAAL AU e[ Ag-3l51-H012 w2l
sitepveilell Aed Al Yo saidl 21[ES12 9. Hist AM8L s%912,
5242t dal Aud A vl $ o Aol WY HIRd, el

L Asteled] AdiotRlA 248 UsieAL Ay 24l UL
[2olo1 Bel o ARl 24l dgdl dHel Hodizui-l Bidl s16RuaHi
2l 531, 2L wYlerdl Ysiel A L el gard-l ¢l didlu
L. Bl 5IG[RAA AAIYR S13HL Y5181 % HIvd AVAL vie
[2oiorRil »iulet s1dl Al dxes Aery-l s12Hi AdioRia & W
Al sl d v 21 Ml s16[R1aml 3 A1l d e MUl
Sodisul AdieAA AL £ ¢ UGB (@I 8 eANR
300) AL W [ZoleR1) Aot el L il wel Ml
s1G[RIA gsH sl

Their Lordships do this day agree humbly to report
to your Majesty as their opinion that this appeal ought to
be dismissed and the decree of the Court of the Judicial
Commissioner of the Central Provinces dated the 1st day

of October 1923 affirmed and that the petition for stay of
execution ought to be dismissed.

And in case Your Majesty should be pleased to
approve of this report then Their Lordships do direct that
their be paid by the Appellants to the Respondants their
costs of this appeal incurred in The Court of the said
Judicial Commissioner and the sum of L. 689-3, S.-o.d. for
their costs their of incurred in England.

(Bl s16axl RULE dl.¢c-9-9¢2¢)

LRI VAL AL LAAUIR % GHL SIRHIR ALA 9. Adiotd]
Ayl dd adlaesdl vallfisiz oflod 6. 3[EM1 YHIRI-A8IRL %
56 539 Sl d (Al eved(ldu 531 95 9. U 1cous a1du-
201 HIoL S1UH, R 9 i d UM [2aie1ReLS2iA dul [l
UMLEL Al AHAHL YA -242L sl A5 HoulL .
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sl vidRaturad-ie edralAl dlei-l aglae da 1ifasl
(913 GUR AlAs1-AL AU AdieR) d2l (2112 922, 8ell dioll
AU Yl ALl 5L 2 [Qalell Geawt [Qail udl a1l
£9. il 54 86 HodisHl (el s1G[Rua YHl Uizl el 2 il
Yslel 6.4, LAl GaAld-l el didlvl 2uel edl, 21 uel
ogllals) o1y 9. (Ml s1G[Feet-ll 21 »siel Hoeflal tumimi o
281291 {12 ool SUUAHL 21 €9, AL adrale] usal 241l a1l
slatel oosidl viale 2l sul.

fudi s18ailasll Ysielell 3o siul

Privy Council Appeal No. 69 of 1927
Honasa Ramasa Lad Dhakad and other....
Appellants
Vs
Kalyanchand Lalchand Patni Gujrathi and
others..... Respondents.

From :-

The Court of the Judicial Commissioner of the Central
Provinces.

Judgement of the Lords of the Judicial
Committee of the Privy Council delivered.
on the 9th July, 1929

Present at the Hearing.

Lord Blanesburgh.

Lord Tomlin.

Sir Lancelot Sanderson.
(Delivered by Lord Blancesburgh.)

At Shirpur, in the District of Akola, there has stood for
five hundred years and it may be for much longer, the Jain
Temple of Antariksha Parshwanath. The Jains are roughly
ranged into two main divisions the Digambaris, represented in
this suit by the appellants, and the Swetambaris, represented by
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the respondents. One of the essential religious differences
between the two is that Digambari idols are worshipped in a
state of complete nudity, while the idols of the Swetambaris are
revered draped and decorated with jewellery and ornaments.
This deep-seated doctrinal or liturgical difference between
influential sections of the Jain community lies at the root of the
dispute which has ripened into this portentious litigation.

In the temple at Shirpur there is an ancient idol, " Shri
Antariksha Parshwanath Maharaj,”” believed by the
Swetambaris to be self-existent. The deity is held in deep
veneration by them, also by the Digambaris. It has apparently
been a subject of controversy time out of mind whether it is a
Swetambari or a Digambari idol, and whether as originally
existent it was covered at the waist by a tie or band carved out
of the stone or sand of which it is composed as the
Swetambaris assert or whether it, being apparently agreed that
the private parts are not visible to the worshipper, this resulted
not from any tie or band or other physical covering but from
the actual posture of the idol itself as is the contention of the
Digambaris. The Swetambaris had been used from time to
plaster the idol's body as a result of which that which was
alleged by them to be a self-existent waist band had in the
Digambari view been produced and the immediate occassion of
the suit was that on the 13th February, 1908, the defendants 1
to 7, with other Digambaris acting in the interest of the sect,
chiselled, as the plaintiffs alleged, by means of iron instuments,
the alleged self-existent tie and waistband from the body of the
idol and removed the plaster and erased the lines on its hands
and ears, outraging thereby the religious feelings of the
Swetambaris. For all this the plaintiffs claimed Rs. 15,003 as
damages. But the scope of the suit was not limited to that
claim. - It became the medium for vindioating Swetambari
pertensions ranging for beyond its immediate oceasion. By
their plaint the plaintiffs asserted that the property in and right
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of management of the entire temple was and always had been
exclusively in the Swetambaris. On that footing they claimed
substantive relief against the defendants as representing the
Digambaris. And the defendants were not slow to take up the
challenge so thrown down, for although from time to time
objecting to the regularity of the suit during its progress in
India, they joined, without regret apparently in this prolonged
conflict, which after nearly 23 years of litigation in India, has at
lenght been brought before His Majesty in Council for final
adjudication.

The Swetambari case as put forward by them can be
shortly stated. Both the Temple of Shri Antariksha Parasnath at
Sirpur and that idol therein belong to their sect of the Jain
community. It had been the uninterrupted privilege of the sect
from time immemorial to worship the idol with the part
showing the male organ covered up by a waist-tie and band and
jewels and pastings on the body. The Swetambaris alone had
uninterrupedly managed the affairs of the temple and of this
idol, the Digambaris having no part or lot therein, until 1905,
when, with due consideration, as it is put, for the desire of the
Digambaries to worship the sacred deity in their own way,
some members of the Swetambari sect disinterestedly effected
arrangement whereby the Digambaris were permitted to
worship the idol at specified times without ornaments and
under certain rules which safeguarded the religious beliefs and
the customs of the Swetambaris. But after two year's co-
operation the Swetambari followeres had become convinced
that the continuance of the association with the Digambaris
was deterimental to the religious sentiments, rights and
management of the Swetambaris, and on the 13th February
1908, matters came to a head, when the idol was mutilated by
defendants 1-7 in the manner already referred to. Since then the
defendants had been obstructing the Swetambaris in placing
upon the deity its accustomed ornaments and in restoring it to
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its self-existent form. And the plantiffs claimed damages :
injunctions restraining the defendants and other Digambari
followers from raising any obstacle to the management of the
Samsthan by the Swetambari or the restoration of the image to
its original form by them. Declarations were asked for, framed
so as to obtain a decision from the Court that the Swetambari
management of the temple and idol was absolute and
uncontrolled; that no worship of the diety except in its self-
existent condition and covered as required by the religious
principles of the Swetambaris should take place, and
injunctions were sought to make these declarations effective at
the instance of the Swetambari.

The answering case of the Digambaris may not
inadequately be described as a complete repudiation of the
claims of the Swetambaris with the counter assertion, by
themselves, of rights over the temple and the idol as extensive
and as absolute as those put forward by the Swetambaris. Their
case is to be found in the written statement of defendant No. 8,
which was adopted as their own by the other defendants.

In the course of that statement the charges of the
plantiffs with reference to the alleged mutiliation of the idol by
defendants are repudiated, and the views of the Digambaris
with reference to the original form of the idol are put forward.
With reference to these charges it may at once be stated that the
plaintiffs' allegations as to the defendants' responsibility were
not established at the trial, and their claim for damages, which
was resisted by the defendants on technical as well on
substantial grounds, has failed and is no longer persisted in.

For the rest, the case presented by the written statement
referred to was that the temple in question originally and
absolutely belonged to the Digambari Jains, the Digambaris at
Shirpur doing all the management, with the help and advice of
other followers at Khamgaon and Karanja. The association
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between the two sects referred to in the plaint was stated to
have been brought about by an invitation from the Digambaris
to some respectable gentlemen from among the Swetambaris to
join in a committee of management under an arrangement
which continued until 1908, when the Treasurer and Vice-
President of the Committee, both Swetambaris, with a view of
with holding the wealth of this Digambari temple, had kept
back the accounts which, when called upon, they had agreed to
present; in consequence of which couduct, as appears to be
implied in the written statement, their instance. In confirmation
of the assertion that the temple and idol were Digambari, it was
pointed out in the statement that the Deity in question was
Digambari in its position, having been installed by a Jain
Digambari King in a temple of Digambaristyle and
construction and that, itself a principal idol, it was surrounded
by Digambari idols worshipped only by Digambaris. The
Swetambari had never worshipped this deity with the chaksu
and tika and ornaments, and they had never been permitted by
the Digambeari so to do.

No conflict could be more complete and eleborate. Each
of the two sects asserted an exclusive property in the temple
and idol, with a right of management entirely uncontrolled.
Joint control imposed by the one sect upon the other was a
suggestion foreign to the cases of both. It was the common
position as pleaded that the period of association, so vaguely
referred to by both contestants, in no way impinged upon the
absolute and exclusive rights claimed by each of them. The
association as put forward on both sides was no more than a
temporary arrangement that could at any time be brought to an
end by those who by invitation had brought it into being. The
vital importance of these identical pretensions will emerge in
the sequel.

The cases so put forward were litigated at great length
and over many years, first in the court of the Additional Districl
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Judgde of Akola, and on appeal before the learned Judicial
Commissioner of the Central Provinces. At the trial, many
witnesses were called on both sides and many exhibits
produced; 600 of these were put in on the plaintiffs' side alone.
In the result, on the cases so made, the findings of both courts
are concurrent and are expressed  in judgements of great
elaboration and meticulous care. Broadly, the findings are in
favour of the Swetambaris. These had all along been in actual
management of the temple and idol; their title and right of
management had been exclusive, and they had been
worshipping the image with jewels, ornaments and paintings,
the male organ of the deity being coverd with the waist-tie and
band for a period, which could not be definitely ascertained,
but at any rate from 1847-48. The Digambaris had also been
allowed to worship in their own way in the temple; but the
witnesses of the Digambaris on the point of the ownership of
the temple and its management were not believed.

As the result, however, of the evidence taken, the
period of association, gaurdedly dealt with by both disputants,
assumed a significance more decisive than either of them had
been prepared to acknowledge. It was disclosed that, at the
commencement of the present century, the management of the
temple, although nominally in the hands of the Swetambaris,
had been in fact usurped by the servants of the temple known
as Polkars, who for many years had exercised independent
control and had become "perfect masters of the situation’ as
the learned Trial Judge expressed it. They set their employers
at defiance, and to consolidate their own position, tried to play
off the Digambaris against the Swetambaris. They also
maltreated and plundered the pilgrims. The two sects united to
face a common enemy, and in order to deprive the Palkars of
the powers they has usurped, the Digambaris, at the instance of
the Swetambaris, agreed to co-operate, with the result that in
May 1901, a joint committee of equal numbers of Swetambaris
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and Digambaris was formed to undertake the management of
all affairs, the prime mover in the arrangement on behalf of the
Swetambaris having apparently been Kalyanchand Lalchand
one of the present respondents.

The committee, acting on behalf of both sects, joined in
instituting criminal proceedings against the Polkars, who as a
result, were reduced to the position of servants of both. It was
clearly the view of the learned Trial Judge, not dissented from
an appeal, that but for the aid of the Digambaris then rendered,
and but for the monetary assistance then provided to them, the
temple and all control over it would have been lost to both
sects.

This made all the more significant the proceedings at a
general meeting of the Jains in 1905, at which, the Joint
Committee still being in management, there was framed a
scheme whereby the worship of the idol was to be performed
by both sects in turns according to a regular time-table, which
allocated precisely the same length of time for worship to each
sect. The result, as held by both Courts, was that for the further
period between the ejectment of the Polkars and the quarrel
over the plastering of the idol in 1908. The two sects managed
the temple through their committee, and worship was carried
on by each sect in accordance with its own ceremonies and
observances as prescribed by the time-table propounded in
1905. And in the view of the learned Trial Judge, these
arrangements set at rest all disputes as to worship and as to the
management of the Samsthan so far as the peculiarities of their
worship and devotion went and they practically set a seal upon
the recognised privileges of each party. Giving effect,
therefore, to a plea of estopple set up by the defendants, he held
that the plaintiff Swetambaris could no longer deny the right of
the Digambaris to the joint management of the temple and to
the worship of the idol in their own way as both of these
matters were in the year 1905.
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The learned judge's decree is dated the 27th March,
1918. Naturally no declaration that the Swetambaris are
entitled to any exclusive right of management is made, while
the claims of the Swetambaris to exclusive privileges of
worship are disallowed. This parties are to adhere to the time-
table of 1905 and to obey the time regulations and procedure of
worship in their own time as settled then. The collections of
money and offerings are to be made by the two sects as hitherto
from the time of the separation of their gates and cash. The
Swetambaris are to be entitled to worship the image with the
ornaments chaksu, tika and the like according to their forms of
worship, but only in their own time, no injunction is to restrain
the Digambaris from insisting upon their right to worship the
image without ornaments, and in their own way and in their
own time according to the time-table. Each party is, therefore,
directed strictly to adhere to the time-table and the time limit
imposed therein.

Finally, an injunction is granted against the Defendants
and all other Digambaris restraining them from interfering with
the Swetambaris in the plastering of the idol so as to show the
configuration on it of a waistband waist-tie and certain marks
on the ears and palms, but the order directs that "these marks
shall not be so bold and prominent so as to be offensive in any
way, and they shall be shown with a light touch of plaster and
as faintly as possible.”’

Both parties were dissatisfied, and the surviving
plaintiff Swetambaris by notice of appeal and the defendant
Digambaris by cross objections to the decree, set up again
before the court of the Judicial Commissoner, Central
provinces their respective cases as originally pleaded. Before
that court, however, as stated in its judgment, the Swetambari
appellants no longer contested the right of the Digambaris, as
declared by the decree of the Trial Judge, to worship in their,
own way and in their own time, according to the time-table, to
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which must be added the statement of their Counsel before the
Board that they now make no claim to the collections of money
and offerings made by worshippers during the periods of
worship assigned to the Digambaris. The cross-objections of
the Digambaris having failed to impress the court, the issue
there, at the end of the day, resolved itself into the question
whether the Subordinate Judge was wrong in refusing to grant
to the Swetambaris a declaration of their exclusive right of
management. Counsel for the Digambaris finally contending
only for the retantion of the joint management as decreed by
the Subordinate Judge. In the result the Appellate Court
declared and held that the Swetambaris were, on the facts
found, entitled to the exclusive management of the temple, and
that the plea of estoppel set up by the written statement had no
reference to that position.

The conclusions of the Court are embodied in its decree
of the 1st October, 1923. It is from that decree that the present
appeal is brought.

On full consideration of the whole case their Lordships
have reached to the conclusion that the decree is right.

The plea of estoppel contained in the written statement
is perfectly general in its terms, and the defendants, when
asked, refused to give any particulars of its meaning. In the
absence of such particulars, it seems to their Lordships
impossible for the appellants to contend with success that it
was thereby intended to set up against the plainitiffs' claim to
exclusive managment an estoppel which would at once be fatal
to the same claim then being substantively put forward by
themselves.

But the question is not only one of form or of pleading.
It is also one of substance. The appellant's case forcibly
presented to the Board was that the facts found by the learned
Trial Judge imported and agreement between the two sects as
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definite and permanent in the matter of joint management, as
the time-table in the matter of worship was now admitted to be.
No such agreement, however, is pleaded even in the
alternative. No Issue with regard to it was directed. No such
issue could have been directed as the existence of such an
agreement was entirely contrary to the only pleaded case either
of the plaintiffs or of the defendants. Moreover the evidence
taken was not pointed to any such issue, and as it stands, is in
all its prolixity on this issue, incomplete. In saying this, their
Lordships have specially in mind the absence of Kalyanchand
from the witness box-as absence only justifiable by the fact that
this matter on which his evidence must have been so direct was
not in issue at the trial. Lastly, the concession of the time-table
now made by the respondents does not, as it seem, to their
Lordships, carry with it any admission of a right on the part of
the Digambaris to participate in the management. No one has,
in fact, suggested that the time-table without management is
valueless, on the contrary, the evidence shows that this has
been the prevailing order since the final rupture between the
parties took place in 1908.

Their lordships need hardly affirm that they may call
the Digambaris right to the time-table as now declared, with all
its implications, is in no sense a matter of favour. It is a matter
of right by the Digambaris will bring them into conflict with
the courts. Nor will they forget that by the admission of their
learned counsel before the Board, they make no claim to the
collections of money and offerings made by worshippers
during the Digambari periods of worship. With these matters
kept fully in mind by the Swetambaris there seems to their
Lordships to be no reason why under this arrangement the
relations between the two sects should not in this matter be in
the future entirely harmonious.

In the result, therefore, the appeal fails and their
Lordships will humbly advises. His Majesty that it be
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dismissed with costs.

Their Lordships will further humbly advise His Majesty
that a petition lodged by the appellants for a stay of execution
of the decree of the Judicial Commissioner be also dismissed
with costs.

DECREE

"The court of the Judicial Commissioners on the 1st
October, 1923 made a decree setting aside the decree of Lower
Court and ordering (1) That the Swetambaris are entitled to the
exclusive management of the temple and image of Shri
Antariksha Parasnathji Maharaj and that they have right to
worship the image in accordance with their custom, (2) That
the Digambaris have a right of worshipping the image in
accordance with an arrangement made in 1905 but are not to
interfere with the Swetambari custome of worship, (3) That the
Digambeari sect be permanently restained from obstructing the
Swetambari sect in getting the image restored to its original
form and plastering the same now and hereafter.”’

"That the appellants obtained leave to appeal to your
Majesty in council.”’

"THE LORDS OF THE COMMITTEE in obedience to
His late Majesty's said order in council have taken the appeal
and humble petition into consideration and having heard
counsel on behalf of the parties on both sides. Their Lordships
do this day agree humbly to report to Your Majesty as their
opinion that this appeal ought to be dismissed and the decree of
the Court of Judicial Commissioners of the Central Provinces
dated 1st day of October 1923 affirmed.”’

“HIS MAJESTY having taken the said report into
consideration was pleased by and with the advice of HIS Privy
Council to approve thereof and to order as it hereby ordered
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that the same be punctually observed, obeyed and carried into
evacuation."
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